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LESSON 1. HISTORY OF THE LAW

Text 1. Ancient Law Codes

Since the time when people first began living together, rules
have been adopted to protect individuals and groups and to govern
their relationships. Even the most ancient peoples compiled Law
codes. A law code is a more or less systematic and comprehensive
written statement of laws. The oldest law code is tablets from the
ancient archives of the city of Elba (now Tell Mardikh, Syria), which
date to about 2400 B.C.

The earliest written law was also the Law Code of
Hammurabi, a king who reigned over Babylon (on the territory of
modern Iraq) around 2000 B.C.

Hammurabi’s Code had 288 paragraphs and was carved in
cuneiform on a pillar made of very hard stone. This pillar was set up in a
temple to the Babylon god Marduk so that everyone could read it.

After the fall of Babylon in the 16th century B.C. the pillar
was lost for centuries. It was found again during archeological
expedition among the ruins of the Persian city of Susa in 1901. Now
the pillar is in Paris in the Louvre museum.

The scientists managed to read Hammurabi’s Code. It dealt
with many of the same subjects as our legal system today. It included
real and personal property law (the rights of slave owners and slaves,
inheritance and property contracts), family law (divorce and
marriage), criminal law (crimes and punishment of crimes), and
business law (settlement of debts and even regulations about taxes
and the price of goods).

The Code gave very harsh punishments for almost all crimes.
Not only murderers but also thieves and those guilty of false
accusation faced the death penalty. The punishment was based on the
principle of revenge: an eye for an eye and a tooth for a tooth. The
criminals had to receive the same injuries and damages they had
inflicted upon their victims.

Nevertheless, the penalty according to Hammurabi’s laws
could not be harder than the crimes. The code banned the tradition on
kidnapping women as brides. The laws of Hammurabi’s Code took
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into account the circumstances of the offender as well as the offence
itself. For example, if a citizen of a lower rank lost in a civil case he
had to pay fewer penalties than an aristocrat, though if he won he
also was awarded less.

The laws set forth in Hammurabi’s code were written by the
King — a divinely inspired authority. Only the King could change
such laws. This absolutism of power in the monarch was typical of
legal systems until the time of the Greeks around 300 B.C.

Vocabulary

statement uznoxeHue, 3asBICHUE, YTBEPKICHUE

paragraph myHKT; cTaThs 3aKOHA

real property HeBHKHMOCTB

inheritance macnegoBanue

regulation Hopma; MpaBWJIO; MOCTAHOBICHUE, TOJIOKCHHUE,
yCTaB; PErJIAMEHT, MPENUCAHNE

false accusation noxHoe/ JoKUBOE OOBUHEHHE

penalty nakazanue, B3bICKanue, mrpad

to inflict nanocuts

to ban sampemars

INjury TenecHoe MOBPEKACHHUE, YN0, paHa; Bpe, yiepo

offence 1) mocsrarenbcTBO; 2) MpaBOHAPYIICHHE;

3) mpecryIuieHue

civil case rpaxxmanckoe aeno

award, n nprcyaeHHOe HaKa3aHue, perieHue (Cyaei)

divinely inspired 6osxecTBeHHBII, CBAIIECHHBII

to set forth usmarare, hopmynupoBatsh

Text 2. Law in Ancient Greece and Rome

The absolutism of power in the monarch was typical of legal
systems until the time of the Greeks around 300 B.C. Before the Greeks
people believed that their laws were given to them by gods, represented
by their kings. The Greek system emphasized that the law was made by
man, for man, and could be changed by man. Instead of being an
instrument of total social control of the whole population by a monarch,
the law was to serve peace and prosperity of the people.

In the year of 621 B.C., Draco, Athenian lawgiver, drew up
Greece’s first written code of laws. This harsh legal code punished
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both trivial and serious crimes in Athens with death. The word
draconian is still used to describe repressive legal measures.

In 594 B.C. Solon, Athens’ lawgiver, repealed Draco’s code
and published new laws, retaining only Draco’s homicide statutes.
He revised every statute except that on homicide and made Athenian
law more humane. He also retained an ancient Greek tradition — trial
by jury. Enslaving debtors was prohibited, along with most of the
harsh punishments of Draco’s code. Under Solon’s law citizens of
Athens could be elected to the assembly and courts were established
in which citizens could appeal against government decisions.

The Greek ideals were carried over into the Roman system of
laws. The Greeks have contributed to the Roman system of laws the
concept of “natural law”. Actually, natural law was based on the idea
that certain basic principles are above the laws of a nation. These
principles arise from the nature of people.

As the Roman Empire increased, a set of laws was codified to
handle the more sophisticated legal questions of the day. This was
done under the sponsorship of the Byzantine Emperor Justinian |
(from AD 529 to 565). This collection of laws and legal
interpretations was called Corpus Juris Civilis (Body of Civil Law)
and also the Justinian Code.

French Emperor Napoleon made some modification of the
Justinian Code at the beginning of the 19th century. Napoleon Code
is still the model for the legal codes governing most of the modern
nation-states of Europe today.

Vocabulary

Draco [‘dreikov] [IpakonT, ahuHCKHI 3aKOHOIATENb
trivial 1) oObIYHBIH, TPUBHATBHBIIA; 2) HE3HAUYUTEITBHBIN
to repeal anHynupoBaTh, OTMEHATH 3aKOH

statute craryr, 3aKOHOJATEIbHBIA AKT

homicide (Am) yowuiicto cf. murder

SpoNSorship mokpoBUTENLCTBO

Natural law ecrecTBeHHBII 3aKOH

trial jury cyn npucspkHBIX

to enslave nenath pabom, mopabomuiate

to appeal o6xanoBath



COrpUS zam. CBOJI 3aKOHOB, KOJIEKC
Justinian Code Konekc FOctuamnana

Text 3 How the British Law Developed

In early medieval England, there was no written law. Each
feudal lord or baron administered justice personally. Although these
baronial courts had similarities, the laws were different in different
places. Disputes were settled on the basis of local customs and the
baron’s judgment. In time, the king was able to establish a system of
courts, which enforced a common law throughout England. The rules
of law, which were stated in these early cases, became precedents
(examples) for setting future, similar cases. In the beginning, few
decisions were recorded, and so the early common law was
sometimes known as “unwritten law”. Finally, the principles and
rules announced by the courts were preserved in writing. Thus,
particular rules became fixed, and people knew what to expect if
similar problems arose in the future. This resulted in what has come
to be known as the Common Law - judge-made case law that has its
origin in the traditions, customs, and trade practices of the people.

The English Common Law began to develop after the
conquest of England by William the Conqueror in 1066. To keep
order and peace, the Kings of England tried to create a uniform or
“common” law to govern different regions of the British Isles.
Circuit-riding judges and the use of the jury aided the Norman Kings
in the consolidation of their kingdom.

In medieval England, sometimes there was no remedy
available from a common law court to enforce certain rights or to
correct certain wrongs. This was because in civil cases the court
could give only monetary damages. A person who wanted any other
kind of relief would appeal directly to the King. The King would
refer the person to his chancellor, who was usually a clergyman of
good conscience and fairness. The chancellor would hear the case
without a jury and would then give appropriate relief. Such hearings
developed into what came to be known as a separate system of
Courts of Equity.

Vocabulary
medieval [,medi’i:val] cpenHeBeKOBBIi

6



feudal lord deoman

to administer justice oTmpaBiATh,  OCYILECTBIATH,
o0ecrieynBaTh MPaBoOCyIue

Common Law o6miee mpaBo

circuit-riding judges Beie3iHast ceccusi cyna

to enforce obecrieurBarh COOMOIICHHE, WCTIONMHCHHE, TPHHYIMTEIHHO
TIPUBOITATH B YKU3HB; OOCCTICUMBATH CAHKIICH; TPHHY’K/IATH

Court of Equity cyx cipaBeamuBocTH

equitable cipaBeMBbIN, 00BEKTUBHBIN

relief 1) momoins; mocobue; 2) cpeacTBO CyaeOHOM 3aIUTHI,

3) ocBoOOKACHKE (OT YIIAThI, OTBETCTBEHHOCTH)

equitable relief cpemctBo cymeOHO# 3amuUTBl MO TMpaBy
CIIPaBeUTHBOCTH

Chancellor cyaps B cyne nopaa-kaniyiepa

remedy cpeacTtBo cymeOHON 3alIUThI, CPEACTBO 3alUThHI
npaBa

Wrong N nmpaBoHapYyIICHHE, TPECTYILICHHE

clergyman cBsimeHHHK

good conscience uucTasi COBeCTh

precedent [‘presidont] mpemenent (pemenue  cyna,
00s13aTeIbHOE IS PELICHUS aHAIOTHYHBIX JIeJ B Oy IyIIeM)

to sue [sju:] Bo30Oy»KmaTh €10, CYAUTHCS

LESSON 2. KINDS OF LAW IN THE UNITED
KINGDOM

Text 1. The UK Legal System

The United Kingdom of Great Britain and Northern Ireland
consists of four countries with three major legal systems which have
been developed indigenously. The three systems, each with their own
legal rules, courts and legal professions, are based geographically
and comprise:

England and Wales
These two areas form one jurisdiction.
Although there is now to be devolution for Wales,
Wales has not since early medieval times had a legal



system distinct from England. The national courts
(High Court, Court of Appeal and House of Lords)
are based in London, but there are local courts
(Magistrates’ Courts and County Courts)
throughout the country and the Crown Court has
many locations.

Northern Ireland
Northern Ireland has some unusual features
in its system, which is centred in Belfast. Many
relate to the political instability and violence which
has been endemic in the Province since its
establishment. One such feature is the absence of a
jury in “terrorist” trials. But the legal system of
Northern Ireland has otherwise grown very similar
to that of England and Wales, especially since the
imposition of "Direct Rule"™ under a British
Secretary of State since mid-1972.

Scotland

Scotland had its own system of laws and
courts (based in Edinburgh) before its union with
England and Wales in 1707. The Acts of Union of
1707 expressly allowed these to continue, and so
Scotland retains many distinctions from the English
system. This might be further encouraged by
devolution which is now to be implemented for
Scotland.

The UK does not have a “written” constitution and its law
system is made up of four main parts:

« statute law

e cOmmon law

« conventions

« works of authority.



Of these, statute law is the most important and takes
precedence. Although the Queen is the Head of State, Parliament is
regarded as the supreme law-making authority. Much of the
relationship between the Sovereign and Parliament is based on
tradition rather than statute. The Government has two legislative
chambers: the House of Commons and the House of Lords. The
House of Commons consists of elected members and the House of
Lords consists of elected peers as well as those with inherited titles
(currently undergoing reform).

In addition to statute law passed by Parliament, legal
principles are also based on the decisions of judges interpreting
statute law. These collected judicial decisions form the common law.
Each of the three UK jurisdictions has developed its own common
law or case law. Common law can be changed by legislation, but
cannot overrule or change statutes. The last element of the UK
constitution consists of conventions and works of authority which do
not have statutory authority, but nevertheless have binding force.

The Court System of England and Wales

The lowest criminal courts or Magistrates’ Courts deal with
minor offences, with more serious cases being heard in the Crown
Court, in front of a judge and jury. The Crown Court also hears cases
appealed from the Magistrates’ Courts on factual points. Cases can
be appealed on points of law to the High Court (Queen’s Bench
Division) and appeals against conviction and sentence are made to
the Court of Appeal (Criminal Division).

Civil cases are heard firstly in the County Courts or the High
Court, which is divided into three divisions: Queen’s Bench, Family
and Chancery. The Chancery Division considers complex matters
such as disputes about wills, trusts, bankruptcy, land law, intellectual
property and corporate laws, and the Queen's Bench Division deals
with other business matters including contracts, torts or land
disputes. The Queen's Bench Division has some specialist sub-
divisions, including a Commercial Court, which deals with large and
complex business disputes. Cases may be appealed to the Court of
Appeal (Civil Division) and can be appealed from the County Court

9



to the High Court. The House of Lords is the supreme court of appeal
with its judicial functions separate from its legislative work.

In addition to the courts there are specialised Tribunals,
which hear appeals on decisions, made by various public bodies and
Government departments, in areas such as employment, immigration,
social security, tax and land.

In England and Wales, unlike in many other countries, the
role of a lawyer is divided into two clear and distinct specialisms —
that of barrister and solicitor.

Solicitor

A solicitor’s role is to give specialist legal advice and help,
and they are the main advisers on all matters of law to the public.
There are over 60,000 solicitors practising in England and Wales,
and their work varies enormously. Generally, solicitors deal with all
aspects of legal practice from drafting letters, to researching cases
and providing legal advice. They usually qualify into, and practice in,
a specialist area, i.e. family, commercial or media law. Most
solicitors are employed by a law practice or firm which is a
partnership of solicitors who offer services to clients. In private
practice there are three broad types of firms:

« High street firms — these are usually small firms dealing
with individuals with housing, employment and immigration
problems.

e Medium sized firms — these firms may offer specialist
advice on a niche area (e.g. media, family or IT), but others will offer
a huge spectrum of services from corporate finance to private client.

o Large commercial firms — Magic Circle is a term that is
used to refer to the top five UK law firms: Allen & Overy, Clifford
Chance, Freshfields Bruckhaus Deringer, Linklaters and Slaughter
and May. Last year, The Lawyer reported that the Magic Circle
accounted for 32% of billings of the entire.

Opportunities also exist outside private practice in the UK
Government and charitable organisations as well as with some large
companies.

Barrister

Barristers usually qualify into, and practice in, a specialist
area, but unlike solicitors will spend most of their time researching
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the law and practising advocacy at the courts. Much of a barrister's
work will involve court work, and highly developed presentation and
interpersonal skills are essential. Barristers operate from Chambers,
which are essentially a collective of barristers much like a firm,
although barristers are self-employed and pay a proportion of their
earnings to the chambers for space, etc.

Some comparative notes to remember:

1. There is no written English constitution (i.e., there is no
one single document called the constitution); “constitutional law”
concerns issues such as the role of the state, the protection of
individual rights, etc. (see e.g., Anthony King, The British
Constitution, KD3989 .K56 2007).

2. There is no official codification of English statutes.

3. Any statute passed by Parliament is by definition valid and
not subject to review by the courts. Thus a statute’s
“constitutionality” is not an issue a court can address; Parliament
alone may act to change a law.

Vocabulary

indigenously  [in’did3inasli]  kwuorcn.  uckoHHO, 1O
POUCX OXKICHUIO

devolution nepenaua (o0s13aHHOCTEH, QYHKIIHIT); TEPEXO

endemic cBOMCTBEHHBIN JaHHON MECTHOCTH, MECTHBIM

Direct Rule npsimoe nmpaBnenue

to take precedence uMeTh MPEUMYILECTBO

to overrule 1) oOTMEHSATh, aHHYJIMPOBAaTh, CYHUTATh
HEJICHCTBUTENbHBIM; 2) OTKJIOHATh, OTBEprath; 3) OTBEpraTh
pelLICHUE 10 paHee PACCMOTPEHHOMY Jely C CO3JAaHUEeM HOBOW
HOPMBI IIPEICICHTHOTO TpaBa

(constitutional) convention (koHCTUTYLIMOHHBIN) OOBIYAl

works of authority 3akoHomarenbHbIE HHHUIIMATHBBI

binding force o0s3aTenbHas cuna

to convict oOBSIBISTH BHHOBHBIM B BEPAMKTE MPUCSIKHBIX/
pelieHny cyaa; CONViCtion 0OBUHUTENBHBII TPUTOBOP

sentence 1) Haka3zaHwue; 2) IPUTOBOP

specialism [‘spefa,lizom] cnennanusarms

law practice ropuandeckas KOHCYJIbTaIHsI
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Text 2. The Hierarchy of Courts in the United Kingdom

The court system in England and Wales can be considered as
consisting of 5 levels:

Supreme Court (formerly the House of Lords) and the Judicial
Committee of the Privy Council
Court of Appeal
High Court
Crown Court and County Courts
Magistrates’ Courts and the Tribunals Service

There is a similar court system in Northern Ireland and a
different court system in Scotland.

Judicial Committee of the Privy Council

The Judicial Committee of the Privy Council is the court of
final appeal for Commonwealth countries that have retained appeals
to either Her Majesty in Council or to the Judicial Committee. It is
also the court of final appeal for the High Court of Justiciary in
Scotland for issues related to devolution. Some functions of the
Judicial Committee were taken over by the new Supreme Court in
2009.

Supreme Court (formerly the House of Lords)

In 2009 the Supreme Court replaced the House of Lords as
the highest court in England, Wales and Northern Ireland. As with
the House of Lords, the Supreme Court hears appeals from the Court
of Appeal and the High Court (only in exceptional circumstances). It
also hears appeals from the Inner House of the Court of Session in
Scotland. Appeals are normally heard by 5 Justices (formerly Lords
of Appeal in Ordinary, or Law Lords), but there can be as many as 9.

Court of Appeal

The Court of Appeal consists of 2 divisions, the Criminal
Division and the Civil Decision. Decisions of the Court of Appeal
may be appealed to the Supreme Court (formerly the House of
Lords).
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Civil Division

The Civil Division of the Court of Appeal hears appeals
concerning civil law and family justice from the High Court, from
Tribunals, and certain cases from the County Courts.

Criminal Division

The Criminal Division of the Court of Appeal hears appeals
from the Crown Court.

High Court

The High Court consists of 3 divisions, the Chancery
Division, the Family Division, and the Queen’s Bench Division.
Decisions of the High Court may be appealed to the Civil Division of
the Court of Appeal.

Chancery Division: Companies Court

The Companies Court of the Chancery Division deals with
cases concerning commercial fraud, business disputes, insolvency,
company management, and disqualification of directors.

Chancery Division: Divisional Court

The Divisional Court of the Chancery Division deals with
cases concerning equity, trusts, contentious probate, tax partnerships,
bankruptcy and land.

Chancery Division: Patents Court

The Patents Court of the Chancery Division deals with cases
concerning intellectual property, copyright, patents and trademarks,
including passing off.

Family Division: Divisional Court

The Divisional Court of the Family Division deals with all
matrimonial matters, including custody of children, parentage,
adoption, family homes, domestic violence, separation, annulment,
divorce and medical treatment declarations, and with uncontested
probate matters.

Queen’s Bench Division: Administrative Court

The Administrative Court of the Queen’s Bench Division
hears judicial reviews, statutory appeals and application, application
for habeas corpus, and applications under the Drug Trafficking Act
1984 and the Criminal Justice Act 1988. It also oversees the legality
of decisions and actions of inferior courts and tribunals, local
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authorities, Ministers of the Crown, and other public bodies and
officials.

Queen’s Bench Division: Admiralty Court

The Admiralty Court of the Queen’s Bench Division deals
with shipping and maritime disputes, including collisions, salvage,
carriage of cargo, limitation, and mortgage disputes. The Court can
arrest vessels and cargoes and sell them within the jurisdiction of
England and Wales.

Queen’s Bench Division: Commercial Court

The Commercial Court of the Queen’s Bench Division deals
with cases arising from national and international business disputes,
including international trade, banking, commodities, and arbitration
disputes.

Queen’s Bench Division: Mercantile Court

The Mercantile Court of the Queen’s Bench Division deals
with national and international business disputes that involve claims
of lesser value and complexity than those heard by the Commercial
Court.

Queen’s Bench Division: Technology and Construction
Court

The Technology and Construction Court of the Queen’s
Bench Division is a specialist court that deals principally with
technology and construction disputes that involve issues or questions
which are technically complex, and with cases where a trial by a
specialist TCC judge is desirable.

County Courts

The County Courts deal with all except the most complicated
and the most simple civil cases (including most matters under the
value of £5000), such as claims for repayment of debts, breach of
contract involving goods or property, personal injury, family issues
(including adoption and divorce), housing issues (including recovery
of mortgage and rent arrears, and re-possession), and enforcement of
previous County Court judgments. Cases are heard by a judge,
without a jury. Decisions of the County Courts may be appealed to
the appropriate Division of the High Court.
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Crown Court

The Crown Court deals with indictable criminal cases that
have been transferred from the Magistrates’ Courts, including
hearing of serious criminal cases (such as murder, rape and robbery),
cases sent for sentencing, and appeals. Cases are heard by a judge
and a jury. Decisions of the Crown Court may be appealed to the
Criminal Division of the Court of Appeal.

Magistrates’ Courts

The Magistrates’ Courts deal with summary criminal cases
and committals to the Crown Court, with simple civil cases including
family proceedings courts and youth courts, and with licensing of
betting, gaming and liquor. Cases are normally heard by either a
panel of 3 magistrates or by a District Judge, without a jury. Criminal
decisions of the Magistrates’ Courts may be appealed to the Crown
Court. Civil decisions may be appealed to the County Courts.

Tribunals Service

The Tribunals Service makes decisions on matters including
asylum, immigration, criminal injuries compensation, social security,
education, employment, child support, pensions, tax and lands.
Decisions of the Tribunals Service may be appealed to the
appropriate Division of the High Court.

Court Structure of Her Majesty’s Courts Service (HMCS)
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The Supreme Court *

The final court of appeal for all United Kingdom civil cases,
and criminal cases from England, Wales and Morthern Ireland.

(* niot admini stered by HMCS)

E

Court of Appeal

Criminal Divislon
Appeals frem the Crown Court

Civil Divislon
Appeals from the High Ceurt, tribunals
and certain cases from county courts

—4

jurisdiction oversesing the legality
of decisions and actions of inferior
courts, tribunals, local authorities,
Ministers of the Crown and ather

Cueen’s Bench Division
Contract and tort, etc.
Commercial Court
Admiralty Court

Administrative Court
Supervisory and appellate

public bodies and officials

High Court
Farrily Division Chancery Division
Equity and trusts, contentious
probate, tax partrerships,
bankruptcy and Companies Court,
Patents Court
Divisional Court Divisional Court
Appeals from the Appeals from the county courts
magistrates’ courts on bankruptey and land

;

Crown Court
Trials of indictable offences, appeals
from magistrates’ courts,
cases for sentence

T

Magistrates’ Courts

Trials of summary offences, committals
to the Crown Court, family procesdings

courts and youth courts

E 3 T
County Courts

Majority of civil litigation subject o
nature of the claim

Tribunals
Hear appeals from decisions o

imimigration, social security,
child suppert, pensions, tax and lands

{* not adrninisterad by HMCS)
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Vocabulary

High Court of Justiciary Beicmuii yrojaoBHbIi CyA
lotnagauu

to pass off 30. BEIHOCHTH peleHue, TPUTroBOp

Inner House of the Court of Session Buyrpennss manara
(BTOpast mHCTaHIM) ceccuoHHOTO cynaa [llormanauu

Privy Council Taiiusiii coser; Judicial Committee of the
Privy Council cyncousiii komuter TaitHOro coBera (OpraH, MpH
y4aCTMM W C COIJIacusi KOTOPOTO KOpOJbh peman Jena, He
npoxomsamue uepe3 Ilapmamenrt. Ilpm Tromopax u y nepBbIX
CrroapToB OBLI OCHOBHBIM MHCTHTYTOM YIpaBiieHHs. B HacTosiee
BpeMsi  COXpaHseT (OpMajbHbIE TOJTHOMOYHMS IO  BBIIYCKY
KOPOJICBCKMX TMpOKJIamManuii W mpuka3oB. UieHbl KkaOuHETa
MHUHHCTPOB ~ aBTOMATHYECKH  CTaHOBATCS  wieHamu  CoBera.
Bosrnasnser ero nopn [peacenarens Cosera.)

High Court Beicokwuii cyn

Chancery Division Kanrenspckoe otaencaue (Cym HepBoit
WHCTaHLIMHN)

Companies Court Cynebnas manara ajas FOPHIRYECKUX JIUL]
(npu PerucrpanionHoii nanare)

Divisional Court amemisiinoHHOE TPUCYTCTBHE OTACICHHS
KOPOJIEBCKOM ckaMbu (BbICOKOTO Ccy/ma mpaBocyaus)

Patents Court cyx 1o maTeHTHBIM Jienam

Family Court cyx o gemam ceMbu

Administrative Court anMUHUCTPaTHBHBIH CY/1

Admiralty Court agmMupanTeiickuii/ MOPCKO# CyIT

Commercial Court komMepueckuii cyn

Mercantile Court Toprosoe mpaBo

Technology and Construction Court cyn, npu3BaHHBINA
JIaTh TOJKOBAHUE JIOKyMEHTaM

County Court cyn rpadcrBa

Crown Court Cyza kopoHbI, YTOJIOBHBIN CyJT TPUCSKHBIX

Magistrates” Court wmarucTpaTcKuii/ MHPOBOW  Cya
(MarucTpar — JOKHOCTHOE JIMIIO, OCYILIECTBIISIONIEE MTPABOCY/IHE)

Tribunal Tpubynan; cyx; opran mpaBoCyaust
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LESSON 3. KINDS OF LAW IN THE UNITED STATES

Text 1. Law in the United States

There are 51 legal systems in the United States: the federal
system and a separate system in each of the 50 states. Although these
systems are mainly similar, they also have important differences. The
basic reason for these differences is that each of the 13 original states
was previously sovereign (independent).

The US law consists of the following:

1 The Constitution of the United States and of 50 states, and
charters or constitutions for cities and counties;

2 The statutes enacted by elected representatives;

3 Administrative law;

4 Case law, as expressed in court decisions.

These four types of law are each created by federal and state
governments. Local governments generally create only statutory and
administrative laws.

1. Constitutional Law

Constitutions are the supreme sources of law. The federal
Constitution of the United States is said to be “the supreme law of
the land”. This means that any state law — including a part of a state
constitution — is void to the extent that it conflicts with the federal
Constitution.

The Supreme Court of the US is the final interpreter of the
federal Constitution and each state supreme court is the final
authority on the meaning of its state constitution.

The federal and state constitutions allocate powers:

1 Between the people and their governments,

2 Between state governments and the federal government,

3 Among the branches of the government.

The federal Constitution is the main instrument for allocating
powers between persons and their governments. It does this with its
first ten amendments to the constitution, called the Bill of Rights,
which protect citizens from certain acts of their governments.

The federal Constitution allocates governmental powers to the
federal government and certain other powers to the state
governments.
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State and federal constitutions allocate governmental powers
among the three branches of government: the executive, the
legislative, and the judicial. Constitutions do this to create a system of
checks and balances among the branches so that no branch of
government becomes too powerful.

2. Statutory Law

The Congress of the United States and federal legislatures are
composed of elected representatives of the people. Acting on behalf
of their citizens, these legislatures may enact new statutes.

All state legislatures have delegated some of their legislative
authority to locale governments. Thus, towns, cities, and counties
can legislate in their own geographic areas on matters over which the
state has given them authority. This legislation is created by town or
city council or by a county board or county commission. Legislation
of this type is usually called an ordinance rather than a statute.

3. Administrative Law

The federal, state, and local legislatures all create
administrative agencies.

Although they are created by legislatures, administrative
agencies are usually operated by the executive branch of the
government. Thus, the President, governor, or mayor will supervise
the agency’s activities. For example, the US Congress created the
Internal Revenue Service (IRS) (an agency) and directed that the
President appoint and supervise the staff of the agency.

The rules and regulations established by an administrative
agency generally have the force of law. Like statutes, the regulations
can be reviewed by courts to determine whether they are
constitutional. In addition, the courts may invalidate a rule or
regulation if it is beyond the scope of powers delegated by the
legislature.

4. Case Law

Case law is created by the judicial branches of governments.
Each state creates case law through its state courts. Similarly, federal
courts establish federal case law. Case law is usually made after a
trial has concluded and one of the parties has appealed the case. This
may result in a review of parts of the trial by a higher court — a
process called appellate review. When the appellate court publishes
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its opinion on a case, that opinion may state, and thereby create, new
case law.

The effectiveness of case law arises out of the doctrine of
stare decisis (Lat.) according to which once case law is established, it
must be followed by lower courts in other similar cases. Stare decisis
generally does not strictly bind appellate courts because they can
overturn their own case law when justified by new conditions or
better understanding of the issues.

Vocabulary

statute craryr, 3aKOHOJATEIbHBIA AKT MapJIaMeHTa

ordinance ykas, 1eKper, IIOCTaHOBJIEHUE

toenact a |aW IMPUHUMATb 3aKOH; BBOAWUTH 3dKOH

authority Biaacte, moHoMouMe

rules and regulations npaBuia 1 HOPMaTHBEI

administrative agency mpaBHTEIbCTBEHHBIC YIPEIKICHHS

to invalidate numiaTs 3aKOHHOMN CHIIBI

VOid HeJeCTBUTENIbHBIN; HE MMEIOIIUI FOPHINUECKON CHITBI

to allocate pacnipenensrs

system of checks and balances cucrema cnepxek u
IIPOTUBOBECOB

Statutory Law craryrHoe mpaBo (IpaBO, BBIpRKEHHOE B
3aKOHAX, «IUCAHbIN 3aKOH)

Case Law npeneeHTHOE TIPaBO

stare decisis 6yxs. «cTosTh Ha pemeHHoM» “t0 abide by, or
adhere to decided cases”

to bind 06s3bIBaTh, CBSA3BIBATH, OTPAHHYUBATH

ISSUE TpeIMeT TSHKOBI

to delegate nmepenaBaTh (IOJHOMOYHS ), TOPYIATh

to overturn onposeprarb, OTMEHATH

IRS Internal Revenue Service wHamoroBas ciyxoOa/
HHCIICKIU

Text 2. An Overview of the Court System in the United States

The justice system in the United States is one of the most
unique in the world. It consists of two separate levels of courts, state
and federal, that can peacefully co-exist under the concept of
federalism. The type of court that a case is tried in depends on the
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law, state or federal, that was allegedly violated. Most of the laws
that govern the Americans’ day-to-day living are state laws;
violations of federal law include offences involving federal
government employees, crimes committed across state lines (for
example, Kidnapping or evading arrest), and fraud involving the
national government (such as income tax or postal fraud).

There are two types of trials: criminal and civil. In a criminal
trial, the government is prosecuting an individual for an offence that
threatens the security of individual citizens or society as a whole.
Usually, criminal trials involve actions taken as a result of malicious
intent, although cases of extreme negligence can also be considered
criminal. Civil trials are disputes between two parties. In both
instances, the person that charges are being brought against is the
defendant; in criminal trials, the government (“the State of New
Jersey”, “the United States of America”, depending on the law
violated) is the prosecution — in civil trials, the party initiating the
action is called the plaintiff.

Although each state is free to arrange its own court system
(within certain constitutionally defined boundaries), most states
justice systems have several features in common. The lowest level
court in trials where state law is alleged to have been violated is the
trial court (sometimes referred to as Superior Court or Supreme
Court Trial Division). This is the only court with the power to
determine the actual facts involved in a case (usually done by a jury).
If either party involved in the case feels that the trial judge made an
error in one of his rulings (either including or excluding a certain
piece of evidence, making a bad call on an important objection), they
can appeal, or bring the case to a Court of Appeals (or Supreme
Court Appellate Division in some states). Whereas trials are focused
around the testimony of witnesses concerning their actions or
observations, appeals feature two attorneys attempting to convince a
panel of five judges that the law favours their side. The only issue in
a Court of Appeals is whether or not correct trial procedure was
followed; attorneys prepare written briefs citing historical precedents
and rulings to persuade the panel of judges to rule in their favour. If
unsatisfied with the appellate court’s ruling, a party can ask for a
Writ of Certiorari, which is essentially an appeal to the state
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Supreme Court. The Supreme Court Justices have the option of
whether or not they wish to hear the case; four Justices must vote to
hear it in order to have it brought before the Court. Out of the
approximately 5,000 cases each year appealed to the United States
Supreme Court, it actually hears between 100 to 125 of them. The
procedure at this level is similar to that at the appeals court; each
attorney addresses the panel of Justices, which can interrupt at almost
any time with questions. The ruling of the U.S. Supreme Court is
final, though a future Court may overturn that decision.

In cases on the federal level, the action again begins at federal
trial courts. Cases can be appealed from there to the U.S. Circuit
Court of Appeals, of which there are 13 throughout the country.
Rulings of this court can again be appealed to the Supreme Court. As
one might imagine, this entire process can be quite costly. One of the
primary reasons that parties in a case might appeal their case to the
Supreme Court is because they feel that the law which they violated
was unconstitutional. The United States Supreme Court alone has the
power to strike down Federal or state laws that it finds to be contrary
to the United States Constitution. In that sense, the judicial system is
the guardian of civil liberties in America.

Constitutional Rights Applying to Trials

Fourth Amendment — prohibits unwarranted searches and
seizures by the government

Fifth Amendment — protects against self incrimination

Sixth Amendment — guarantees a speedy, fair trial before a
jury of one’s peers.

Eighth Amendment — prohibits cruel and unusual punishment

Both federal and state courts are supreme in their own sphere,
but if a matter simultaneously affects the states and the federal
government, the federal courts have the decisive power.

The district court is the lowest federal court. Each state has at
least one federal district, and some of the more populous states
contain as many as four districts. There are 11 circuit courts of
appeals (each with jurisdiction over a defined territory) and a court of
appeals for the District of Columbia; these hear appeals from the
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district courts. There are, in addition, various specialized federal
courts, including the Tax Court and the federal Court of Claims.
Heading the federal court system is the U.S. Supreme Court.

The American court system is based on the English Common
Law system. The basic idea is that there are two sides, the plaintiff
and the defendant, who present their arguments before an impartial
judge (and sometimes a jury). In a criminal case, the prosecutor acts
as a plaintiff on behalf of the citizens or state.

It is the judge’s duty to determine what the law is in relation
to the particular case at hand. It is the jury’s duty, in a jury trial (or
also the judge’s, in trials without a jury — a bench trial) to determine
what the facts are in the case. The lawyers in the case are charged
with representing their respective clients to the very best of their
ability. The outcome (or at least the goal) of this process is justice.

In the United States, there are more than 51 different
interpretations of this basic model. Each of the 50 states has its own
rules and procedures. The federal courts also have their own rules,
which are occasionally interpreted differently in different parts of the
country. However, for the most part, they are all very similar.

The system is generally a three-tiered one. A case is typically
brought at the lowest level or court, usually a “District” or “Trial”
court. Once this case is heard and a decision, or “judgment” has been
made, both the defendant and the plaintiff have the opportunity to
appeal the decision to an Appellate Court or Court of Appeals. In
other words, if they do not like what the judge and/or jury decided,
they can complain to the next higher level in the court system, and
try to get the decision reversed. However they can only appeal if they
believe the judge made a legal error, not just because they are
disappointed in the outcome.

At the Appellate Court level, there is usually a panel of three
judges who hear arguments on either side. Judges at the Appellate
Court can usually only decide matters of law. In general, all of the
facts in the trial record are assumed to be true. The Appellate Court
has three options: it can decide that the judge was wrong and change
the judgment, it can decide the judge was wrong and send the case
back for the judge to change (also called a “remand”), or it can agree
with or “affirm” the judgment of the lower court.
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Again, if either party to the case does not like the decision
(again there must be a legal error in the lower proceedings), they can
appeal to the highest court, usually called the Supreme Court and
usually composed of nine justices. All 50 states and the federal
courts have some version of a Supreme Court. The Supreme Court
decides issues in the same manner as the Appellate Court. However,
there is no court higher than the Supreme Court to which to appeal.
The judgment of the Supreme Court is final.

While all American court systems, or “jurisdictions”, follow
this basic structure there are many differences among them and all
have exceptions. However, it is important to stress that they all do
follow the same basic structure.

The court systems of the states vary to some degree. At the
bottom of a typical structure are local courts that have authority only
in specific matters and jurisdictions (e.g., court of the justice of the
peace, police court, and court of probate). County courts, or the
equivalent, exercising general criminal and civil jurisdiction, are on
the next level. All states have a highest court of appeals, and some
also have intermediate appellate courts. In a few states separate
courts of equity persist.

FEDERAL COURT SYSTEM

The U.S. Court System

U.S. District Courts, U.S. Courts of Appeals, and the U.S.
Supreme Court

There are three levels of courts in the federal court system in
which a federal case can be heard: a U.S. District Court, a U.S. Court
of Appeals, and the U.S. Supreme Court. A case is first heard in the
district court and then can be appealed to a court of appeals, also
known as an appellate court. After that, a case can be appealed to the
U.S. Supreme Court.

Only a fraction of cases are ever heard by the Supreme Court;
the judges on the appellate courts and district courts make the final
decisions on most matters. This gives the judges of the “lower
courts” — district courts and appellate courts — tremendous influence
over how laws will be interpreted.
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Judges in the federal courts are appointed for life by the
President. This allows the President to have a major impact on how
laws will be analyzed and implemented by the courts.

N\

State
District
Courts \
U.S. State
District Courts of
Courss  LDe 3 Appeal
‘ U.S. Court ‘
Us. System ..
Courts of : Supmms
Appeal Court

V' 4

U.S. Supreme Court

U.S. District Courts

Almost all federal cases are initially heard in a district court.
Each state has at least one district court; the larger states have more
than one. The President appoints district court judges to life terms, as
he does with the judges in the appellate courts and the justices on the
Supreme Court. A case in a district court may be decided by a jury or
solely by the appointed judge and can be appealed to the Court of
Appeals for that circuit. In courts where the appointed judge makes
the decision, his or her ruling, as with all federal judgeships, can
have an enormous impact on the interpretation of federal law.
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U.S. Courts of Appeal

The U.S. Courts of Appeal or appellate courts are organized
into twelve circuits. Each circuit presides over cases from several
states. For example, the Court of Appeals for the Fourth Circuit in
Richmond hears cases from Maryland, Virginia, West Virginia,
North Carolina, and South Carolina.

Usually, each case heard by a Court of Appeals is decided by
a panel of three judges. The appellate court judges are appointed for
life by the President, like the district courts and the Supreme Court.
A final appeal can be made to the Supreme Court from the appellate
courts. However, since the Supreme Court only hears a small number
of cases, most decisions by the courts of appeal are final.
Additionally, those decisions must be followed by all district courts
in that circuit.

The U.S. Supreme Court

The Supreme Court hears appeals from the appellate courts
and also from state supreme courts when the matter concerns a
federal law or the Constitution. The justices of the Supreme Court
choose cases based on the controversy of the issue and the need for a
Supreme Court interpretation.

Significance of the Federal Court System

Since only a fraction of the cases heard in the district courts
and appellate courts are ultimately heard in front of the Supreme
Court, the lower court judges are the final arbiters of most judicial
matters. While these decisions are not binding on courts outside of
their jurisdiction, their opinions are considered persuasive and often
set trends that other district courts and circuits follow.

Additionally, the Supreme Court will often make the final
decision on a case to resolve differences between the different
appellate courts and district courts to ensure that federal laws are
interpreted consistently throughout the country.

Types of Courts

There are several types of courts. The federal and state court
systems consist of two levels of courts: Trial courts and Appellate
courts. Cases are tried in trial courts. Appellate courts review the
decisions of the trial courts.
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The federal court system is divided into 13 judicial circuits.
Eleven of the circuits are numbered. Each of the numbered circuits
contains more than one state. The Ninth Circuit, for example, covers
California, Oregon, Washington, ldaho, Nevada, Arizona, Alaska,
and Hawaii. The 12th and 13th circuits are the District of Columbia
Circuit and the Federal Circuit. The Federal Circuit handles appeals
in patent cases and Claims Court cases.

Each federal circuit has one appellate court. These courts are
known as Courts of Appeals or Circuit Courts. The Supreme Court
reviews the decisions of the Courts of Appeals.

Each federal circuit is divided into judicial districts. A district
can be as small as one city or as large as an entire state. The trial
courts are known as the United States District Courts.

High Court U.S. Supreme Court
T :

Appellate L U.S. Court of Appeals
R (12 circuﬁg)ea for the Federal Circuit

T T

U.S. District Courts '

. (84 dstic) US. Court of US. Court of
Trial Courts Federal Claims International Trade

U.S. Bankruptcy Courts
{Lin eachptﬁgx'\d)

US.Tax | | |U.S. Court of Appeals U.S. Court of AFpeaIs

Federal Courts Court for Veterans Claims for the Armed Forces
and Boards i ¥ r
|'.|0ut|5ide thﬁ Administrative U.S. Courts of Military Review
Judicial Branc IRS Appeals Board of 5. Courts o v
e hoais: e || VeteransAppels | (1A e Mo

The image graphically describes the structure of the United
States Judicial System. Keep in mind that this is the federal side of
the system. Each of the 50 states then has its own structure as well.
Most of them are similar to the basic structure of the federal courts,
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i.e., trial courts at the bottom, an appellate level, then the state
supreme court.

Vocabulary

to try a case paccMaTpuBaTth, paccieaoBaTh €10

malicious intent 3J0yMBINUICHHOE, MPEIyMBIIIICHHOS
HaMepeHHue

negligence HeOPEIKHOCTH, XaIATHOCTh

trial court cyx mepBoii HHCTaHIMK

Superior Court/ Supreme Court Trial Division Beicrmii
cyn (mpoMexyTouHasi cyneOHas wHCTaHius B psage mratoB CIIA
MEXIYy CYACOHBIMH  YUPEXKACHHSIMH TI€PBOM  HMHCTAHIMH |
BepxoBHBIM CyIOM IIITaTa)

Court of Appeals/ Supreme Court Appellate Division
aneJUISIIMOHHBINA CY/T

Writ [rit] of Certiorari npuka3 06 ucrpeboBanuu nena (U3
MPOU3BOJICTBA HIXKECTOSIIETO CY/a B BBIIICCTOSIIHIA CY/T)

brief kparkoe nucbMeHHOE U3TTOKEHHE Jieiia ¢ TPUBJICUCHUEM
(baKToOB ¥ JOKYMEHTOB, NIPE/ICTABISIEMOE aJIBOKATOM B CY/I

circuit court okpy»xHo# cyx

district court paiionuslii cya

bad (call) Henamnexamuii, FOPUANICCKII HEOOOCHOBAHHBII

to remand [ro’ma:nd] orceuiarth (I€/10) Ha IOCICIOBAHHE,
BO3BpAIllaTh B IIEPBOHAYATLHYIO HHCTAHIHIO

bench trial cyae6usIii mporecc 6e3 MPUCAKHBIX

court of equity cyn cucTembl «IpaBa CIpaBeITHBOCTHY

police court momuueiickuii cyn, cya o Aelam o
pacciieyeMbIX TOJUIMENR METKHX MPECTYIUICHHUSIX

probate [‘provb(e)it] cyx mo nemam o HaciencTse

Court of Claims npereH3uoHHBIH CY/I

Bankruptcy Court cyx mo menam o 6aHKpOTCTBE

Court of International Trade denepanbubli cynq 1m0
BOITPOCAM MEXIyHAPOIHON TOPTOBIN

Tax Court HaIOroBBIN CY[

Court of Appeals for Veterans Claims mpeTeH3HOHHBII CyI
TI0 JIeJIaM YYaCTHUKOB BOMHBI M OBIBIIMX BOCHHOCITY KAIIIUX

Court of Appeals for the Armed Forces kaccanuoHHBII
BOCHHBIN CYy[
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Administrative Agency Offices and Boards
MPABUTEILCTBEHHBIC YUPEKACHHUS (KOMHCCHH, BEIOMCTBa, OIOpO,
KaHICIIIPHHN)

IRS (Internal Revenue Service) Appeals Office
allCIIIIMOHHAsA KOMUCCHA IIPpU HaJIOTOBOM I/IHCHeKI_[I/II/I/ CJ'Iy)K6e

Board of Veterans Appeals kaccairoHHoe yrpaBieHHE 0
JAcJIaM YU4aCTHHUKOB BOWMHBI U OBIBIIIX BOCHHOCITYXKaIInuX

Court of Military Review BoeHHBIH aneuISAIUOHHBIN CY/I

LESSON 4. BUSINESS LAW

Text 1. Business Law and a Contract

Business law (also known as Commercial law) covers rules
that apply to business situations and transactions. Business law is
largely concerned with civil law, especially with contracts. Some
business law applies to torts (private wrongs against individuals,
distinct from breaches of contract). For example, a tort may occur
when a manufacturer makes a defective product that injures a user.
Criminal law sometimes governs business-related activities, too. For
example, criminal law would punish a firm that conspires with
competitors to fix prices or an employee who steals company tools.

A contract is an agreement, which is enforced by law. This
agreement normally results from an exchange of promises. For a
contract to arise, the offerer (one who makes the offer) must make a
definite offer, and the offeree (one to whom the offer is made) must
accept the offer exactly as presented. Of course, the parties may
negotiate additional details or the offeree may even reject the offer
by demanding, for example, a lower price or earlier completion. In
this case a counteroffer arises. Without both an offer and acceptance,
there is no agreement. No particular language need be used. The
intent of the parties is the important thing.

Vocabulary

transaction [treenz’aek/on] caenka, omeparus

tort nenukT, rpaXkIaHCKOE TPABOHAPYIIIEHHUE

to enforce obecneunBare CcOOMIONEHUE/  HUCIIOIHEHUE,
o0ecrieunBaTh CaHKHHeI;’I; MNPpUHYOAUTCIBHO OCYH_[eCTBJ'IHTB/
B3bICKMBAThH B CYI[C6HOM MopAIKe

private wrongs gactHsle IpaBOHAPYIIEHUS
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to negotiate morosapuBathes (¢ KeM-I. — With); obcyxaathb
yCIOBUS

offer odepra (npemnoxeHHWe OAHOTO JIKIA JIPYTrOMY,
cooOmraroniee 0 JKeIaHuH 3aKITI0YUTh C HUM JJOTOBOP)

offerer odepenT (yuiro, Aenaroriee NPeIOKESHUE 3aKITIOYHTD C
HUM JI0TOBOD)

offeree  ampecat odepTbl (MO, KOTOPOMY  JCIAlOT
IPEI0KEHUE 3aKI0YUTh C HUM JI0T0BOP)

counteroffer xouTtpmpemiox)eHne (OTBET Ha MPEJIOKEHHUE.
COJIepKAIIMM HOBBIE YCJIOBHMS M IIPEKpAIIArONIUMN I1E€pBOHAYAIBHOE
MIPEIOKCHUE)

acceptance axuernr, aklleNTUPOBAHUE (COTIIACUE, TPUHSITHUE)

Text 2. The Requirements of an Offer

An offer is a proposal by an offerer to do or not to do some
specified thing in the future, provided the offeree agrees with stated
terms (conditions). If the offeree accepts the proposal, a contract
arises. Generally, to be an offer, a proposal must be:

1) intended to create a legal obligation;

2) definite;

3) communicated to the offeree.

1. An Offer Must Be Intended to Create a Legal Obligation

The offerer must intend to create a legal obligation if the
proposal is accepted. People often make agreements that no one
considers legally enforceable. For example, if two friends make a
date to go to the movies, no contract is intended or formed. If either
breaks the date, the other may be offended but cannot sue. There is
no legal remedy (legal means to enforce the right). That is because
social invitations are not intended to create legal obligations.

Before making a contract, parties will often discuss it. The
parties often bargain to reach mutually acceptable terms. Sometimes
one party may state tentative terms, inviting other parties to make
offers. Advertisements in newspapers and magazines, on radio or
TV, or in catalogues or direct mailings are generally invitations to
others to make offers. They are not offers themselves. A person who
advertises something for sale cannot be expected to sell to the
thousands who theoretically might reply to the advertisement.
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Perhaps the seller has only a limited number of items. However, most
business firms attempt to deliver merchandise as advertised to all
who want to buy.

Sometimes an advertisement is worded to give a reader
reasonable cause to believe it is an offer rather than an invitation to
make an offer. This is true in ads, which promise to pay a reward for
a lost pet or jewel. It is also true in direct-mail advertisements sent to
one or just a few prospects. For example, someone trying to sell a
very expensive yacht mails a promotional letter to ten prospects. The
letter describes the yacht and offers it for a stated price to the first
person whose acceptance is received on or before a stated date. This
letter would be an offer.

If a statement sounds like an offer but simply is a joke, the
words cannot be transformed into a contract by acceptance. The
person to whom the statement was made should realize that no offer
was intended.

2. An Offer Must Be Definite

If a proposal is vague or incomplete, a court will not enforce it.
The terms must be definite enough to allow the court (1) to
determine what was intended by the parties and (2) to fix their legal
rights and duties.

There are, however, some important exceptions to the
requirement of definiteness. For example, medical, dental, and legal
fees are often set after the work is completed. Many workers are
employed on a payday basis; the actual length of employment
remains uncertain. In contracts between merchants, when either the
price or the credit and delivery terms are not specified, current
market prices and trade customs may be used to provide such details.

In business, producers sometimes agree to sell their entire
output to a single buyer during a specified period. Sometimes buyers
agree to purchase all of certain materials they may need during a
given period from a single supplier. In both cases, the actual amounts
remain uncertain until the contracts are performed. The parties must
act in good faith as to quantities delivered or demanded.

3. An Offer Must be Communicated to the Offeree
Example: Julia absentmindedly left her bag on the steps of her
higher school. There was a pocket computer and other valuables in
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it. After class she posted an ad on three boards/ offering $15 to
anyone who would return her bag. Ms. Lehman, a teacher, who
hadn’t seen the ad, found the bag and returned it. Is she entitled to
the reward? — No, she is not.

A person cannot accept an offer without knowing about it. That
IS because any action taken would not have been a response to the
offer. Thus an offer that is made to certain persons or even to the
general public cannot be accepted by someone who has never seen or
heard of the offer. In such cases, the offerer may get what was
sought, but most courts require that anyone who claims the prize or
reward must have known of the offer and acted in response to it
when performing the requested act.

Vocabulary

legal obligation mpaBoBas/ ropuaudeckas 00sI3aHHOCTh

vague HeyeTKun

legal remedy cyneGHast 3amura

to bargain TtoproBaThCsi O IIEHE; JOTOBAPHBATHCS; BECTH
IEPErOBOPHI

fee ronopap, miara

tentative npoOHBIH, SKCIICPUMEHTAIBHBIH

terms ycioBus cornaneHus

merchandise ToBapsr

prospect noTeHUHAIbHBIA KJIMEHT

reward Bo3HarpaxmacHue

act in good faith nmeiictBoBaTh 100pOCOBECTHO

output npoaykuus

Text 3. How an Offer Is Ended

Once made, an offer does not last for ever. If it is not accepted,
it ends without any contract arising:

1) ata prescribed time, if so stated in the offer;

2) at the end of a reasonable length of time if the offer does
not state how long it will remain open;

3) by rejection of the offer by the offeree;

4) if the offeree makes a counteroffer;

5) if it is revoked (withdrawn) or modified by the offerer
before the offeree accepts it;
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6) by the death or insanity of the offerer or offeree.

1. An Offer Ends at the Time Stated in the Offer

In making an offer, the offerer may state how and when the
offer must be accepted.

2. If the Offer Does Not State How Long It Will Remain
Open, It Terminates at the End of a Reasonable Length of Time

What is a reasonable length of time depends upon all the
surrounding circumstances. If, for example, Mr. Farmen offers to sell
a truckload of blueberries, and his offer has not been accepted within
an hour or possibly within minutes, it probably would terminate
automatically. That is because blueberries are perishable produce,
which must be marketed quickly.

In contrast, the offer to sell a truck, expensive, durable
equipment, would not terminate until a longer time had elapsed, at
least several days. Purchase of a truck would involve a long-term
investment of funds. There would be only a limited number of
prospective buyers in the immediate local market.

3. An Offer Ends If the Offeree Rejects It

If the offeree clearly rejects the offer, the offer is terminated.
This occurs even if a time limit set by the offerer has not expired.

4. An Offer Ends If the Offeree Makes a Counteroffer

Generally an offeree who accepts an offer must accept it
exactly as made. If the offeree changes the offer’s terms in any
important way, the result is a counteroffer. In making a counteroffer,
the offeree says in legal effect, “I refuse your offer; here is my
counteroffer.” The original offer cannot be accepted by the offeree
after a counteroffer has been made unless the original offer is
renewed by the offerer. Thus, a counteroffer not only terminates the
original offer, but also immediately becomes a new offer.

5. An Offer Is Usually Ended If It Is Revoked or Modified
by the Offerer Before the Offeree Has Accepted It

Originally, an offer can be revoked or modified by the offerer
at any time before it has been accepted. This is true even if the
offerer said the offer would remain open for a definite longer time.

The right to withdraw an offer before it is accepted is known as
the right of revocation. A modification or revocation is not effective
until it is communicated to the offeree or received at the offeree’s
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mailing address. Until then, the offeree is free to accept the offer as
originally made.

6. An Offer Is Terminated by the Death or Insanity of the
Offerer or Offeree

Contracts are agreements voluntarily entered into by the parties
and subject to their control. Death or insanity obviously eliminates
such control. Therefore the law acts for these parties when they can
no longer act and terminates their offers.

Vocabulary

to reject orBeprarh, OTKIOHSATH, OTBOAMTH, OTKa3bIBATHCS,
rejection orkas; HeMpHATHE, OTKIOHCHHE

to revoke ormensth (mpemioxenue), revocation of offer
0T3bIB 0(hepThI

in legal effect ¢ Toukn 3penns 3akoHa

insanity 1) ymomomemarensCcTBO, QymieBHas 00JIC3Hb;
2) HEBMEHSEMOCTh

perishable ckopomopTsimuiics

durable equipment o6opymoBaHue JIUTEILHOTO OIB30BAHMUS

long-term monrocpounsrit

to terminate xonuars(cs), 3aBepaTh(cs)

to expire 3aKOHYUTHCS, UCTEYD (O CPOKAX)

Text 4. How an Offer Can Be Kept Open

Generally an offerer is not obliged to keep an offer open for a
specified time even if such a promise is made. The offeree has given
nothing in exchange for the promise. However, if the offeree gives
the offerer something of value (money) in return for a promise to
keep the offer open, this undertaking agreement itself is a binding
contract. It is called an option. The offer may not be withdrawn
during the period of the option.

The offerer keeps the amount paid for an option. Usually, if the
offer is accepted within the time allowed, the money paid for the
option is applied to the purchase price. However, this must be agreed
to in advance.

Statutes provide that a firm offer cannot be revoked within the
stated period. A firm offer is a binding offer stating in writing how
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long it is to be held open. Merchants selling or buying goods usually
agree in a signed writing to keep an offer open for a definite time
(not more than three months).

Vocabulary

option 3ay10roBBIii JOrOBOp/ 3aJI0T

firm offer tBepnas odepra

undertaking (agreement) MPUHSATAS 00513aHHOCTD,
00513aTeIbCTBO, TOTOBOPEHHOCTh

underlying agreement ocHoBHOE coriamicHHe

In a signed writing B nmuchbMeHHO# GopMe ¢ TTOATUCIMHU

binding offer/ contract odepra/ konTpakT, 006s3bIBaOIIEE 00C
CTOPOHBI

Text 5. The Requirements of an Acceptance

Acceptance occurs when a party to whom an offer has been
made agrees to the proposal or does what is proposed. To create an
enforceable agreement, acceptance must be:

1) made only by the person or persons to whom the offer was
made;

2) unconditional, and identical in terms with the offer;

3) communicated to the offerer.

1. An Acceptance Can Be Made Only by the Person(s) to
Whom the Offer Was Made

An offer can be made to a particular group or to the public and
not to an individual. For example, an offer of a reward may be made
to the general public. Any member of the general public, who knows
of the offer, may accept it by doing whatever the offer requires.

2. The Acceptance Must Be Unconditional and Identical
with the Offer

The offerer may specify precisely when and how the
acceptance is to be made. To complete the agreement, the offeree
must then comply with such terms. Any change by the offeree in
important terms of the offer results in a counteroffer. This is so even
if the result would be more advantageous to the offerer. A
counteroffer terminates the original offer.
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Suggestions as to routine details of carrying out the contract, or
other unimportant matters, do not kill the offer and affect the
acceptance.

3. The Acceptance Must Be Communicated

An acceptance must be more than a mental decision. It must be
communicated. Moreover, one is not obliged to reply to offers made
by others. The offerer generally may not express an offer so that
silence would appear to be acceptance.

Sometimes, in a continuing relationship, the parties may agree
that silence is to be regarded as acceptance. For example, a food
market may have a standing order to have a wholesaler ship a certain
amount of fresh produce every day unless the retailer breaks the
silence with some notice.

In certain transactions, only one of the parties makes a promise.
Such transaction is called a unilateral contract. The offerer promises
something in return for the performance of a certain act by the
offeree. When the act requires substantial time and resources,
sometimes the offer cannot be revoked until an offeree who has
begun performance has had a reasonable amount of time to complete
it.

In most cases, the agreement is a bilateral contract where both
parties make promises. For example, a dog owner promises to pay
someone $10 an hour to look for a lost dog. The fee is due for the
time spent looking for the dog even if it is not found. Bilateral
contracts require that the offeree make and communicate the
requested promise to the offerer. Until this is done, there is no
agreement.

An acceptance may be communicated orally, in person or by
telephone. Or it may be communicated in writing and sent by mail or
telegraph. The offerer may state which method the offeree is to use.

Vocabulary

standing order mocTosHHBIH 3aKa3

unilateral/ bilateral/ multilateral (contract) onnocroponnuii/
JIBYCTOPOHHU#1/ MHOTOCTOPOHHMIA (0 KOHTPAKTE)

to be due GbITh TOKHBIM
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Text 6. The Effect of Acceptance

A valid acceptance of a valid offer results in a contract — an
agreement enforceable at law. A valid contract is legally effective
and enforceable in court.

A void agreement (also called invalid) cannot be enforced in
court by either party. It has no legal force or effect.

Under certain circumstances, only one of the parties has the
power to compel legal enforcement. If that party chooses otherwise,
or decides to withdraw from the transaction, then the contract will
not be enforced. Such an agreement is a voidable contract. For
example, when one party persuades the other to contract by means of
fraud, as by saying a used car is new, the contract is voidable by the
buyer.

The difference between a void agreement and a voidable
contract is important. A voidable contract can be enforced or avoided
by the injured party or by a legally incompetent party, such as a
minor. A void agreement, on the other hand, cannot be enforced by
either party. A valid contract sometimes becomes an unenforceable
contract because the time limit for filing suit to enforce it has passed
or because the defendant has gone bankrupt and a judgment against
the person cannot be collected.

Vocabulary

valid contract 3akoHHBII KOHTPAKT

void agreement HeaeiCTBUTEIILHOE COTIIAIIICHUE

voidable contract koHTpakT, KOTOpPBIH MOXKET OBITH
AHHYJIMPOBAH OJHOM U3 CTOPOH

to compel legal enforcement mpuHYyIUTH B COOTBETCTBHH C
3aKOHOM

enforceable contract xoHTpakT, MMEIOILIHI HCKOBYIO CHIY,
KOTOPBIi MOXET OBbITh MPHHYIUTEIHHO OCYIIECTBICH B CYACOHOM
TIOpS/IKE

unenforceable contract 3akoHHBI KOHTpaKkT, KOTOpBIH He
MO’KET OBITh IPUHYANTEIBHO OCYIIECTBIICH B CYIeOHOM MOPSIIKE

to collect BoctpeboBaTh

Translate into Russian
Reviewing Important Points
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1. A contract is a legally enforceable agreement between two
or more parties. It results from a valid offer and acceptance.

2. There can be no contract without mutual agreement.

3. Generally all persons who can understand the nature of a
contract and its consequences have the capacity to contract. Such
persons are said to be legally competent.

4. Minors, insane persons, seriously intoxicated persons,
convicts, and aliens lack full capacity to contract.

5. An offer must be (a) made with the offerer’s apparent
intention to be bound by it, (b) definite, and (c) communicated to the
offeree.

6. If not accepted, an offer is ended (a) at the time stated, (b) at
the end of a reasonable time if no time is sated, (c) by rejection, (d)
by counteroffer, (e) by the offerer’s revocation or (f) by death or
insanity of either of the parties.

7. Generally the offeree must accept the offer unconditionally
and in the exact form and manner indicated by the offerer.

8. An acceptance must be communicated to the offerer. If it is
sent by mail or wire, it is effective at the time it is properly sent
unless the offerer specifies that it had to be received to be effective.

9. Agreements that are enforceable by the courts are valid
contracts. Those that are not enforceable only by either party are void
agreements. Contracts enforceable only by the injured or specially
protected incompetent party are voidable at such party’s option.
Unenforceable contracts are those that are valid but cannot be
enforced.

LESSON 5. LEGALITY OF AGREEMENTS

Text 1. Consideration

A contract is usually an agreement in which, in effect, one
party says to another, “if you do this for me, I shall do that for you.”
Consideration is the promise or action that one person (the promisor)
gives in exchange for the promise or action of another person (the
promise).

Consideration may consist of some right or benefit to one party
— the promisor, or some duty or detriment (cost) to the other party —
the promisee. Thus consideration may consist of forbearance — that
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is, refraining from doing what one has the right to do. Frequently, in
simple “fender-bender” accidents, the guilty party pays the innocent
party in return for a promise not to sue. Often the payment is made
by the wrongdoer’s insurance company. The victim’s forbearance is
consideration for the wrongdoer’s payment.

The consideration required to make a promise enforceable may
consist of:

1) areturn promise;

2) an act other than a promise;

3) forbearance;

4) achange in a legal relation of the parties;

5) money;

6) property.

Consideration is required to make a valid, enforceable contract.
It must be mutual (also called reciprocal). This means that each party
must give consideration, and each must receive consideration. The
presence or absence of consideration is one test of whether a contract
has been made. If no consideration is given and received by one of
the parties, there may be a moral duty to keep the promise made.
However, there is no legal obligation.

A gift is a voluntary transfer of the ownership of property
without receiving consideration in return. Property actually
transferred by gift cannot be recovered by the donor. The one who
received the property by gift has good title or ownership.

Consideration is presumed to exist in contracts under seal. A
seal may be any of the following:

1) an impression on the document;

2) a paper or wax affixed to the document (perhaps inscribed
with a design);

3) the word “Seal” or the letters “L.S.” (an abbreviation for the
Latin words meaning “place of the seal””) on the document.

Seals were used long ago when few people could read or write.
Such persons who wished to bind themselves to some agreement
would affix their seals to the writings. The seal was often a very
elaborate wax impression. Sometimes a colorful ribbon was attached.
These formalities indicated that the parties intended to be bound.
Therefore the old Common law courts did not demand proof that
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both parties had given and had received consideration. Today,
however, the seal is not a substitute for consideration. The seal is still
used, but it neither adds to nor takes away from the validity of the
contract.

Consideration will be presumed if the promise is made by a
merchant, is in writing, and is signed.

Vocabulary

consideration Bo3melcHIE; BCTPEYHOE YIOBICTBOPEHHE

Promisor MO/DKHUK IO TOTOBOPY (JIHMIIO, Jaroiiee oOeliaHue
WK 00s3aTCIIBCTBO)

promisee KpeauTop MO JOrOBOPY (JIMIIO, KOTOPOMY Jai0T
oOemanue)

return promise orBeTHoe oOeIaHue

forbearance Bo3mepkanue OT JNEHUCTBHS, OTKa3 OT MPHHSITHSI
Mep

benefit Beiroga; mons3a

donor [‘dovns] maputens

seal neuatn

validity 3akoHHOCTB

detriment yobITok

under seal ¢ npuaoXKeHHEM MTeYaTH

fender-bender accident menkoe JITTI

1o presume mnpeanosararth, IOMYCKaTh; CYATATh JOKA3aHHBIM

elaborate [i’leborit] TmarensHo, aeTambHO pa3pabOTAHHBIIM;
MCKYCHO CJICJIAaHHBII

to refrain Boznep>xuBaThCs

good title 3akoHHBII THTYT COOCTBEHHOCTH

ownership mpaBo cOOCTBEHHOCTH

Text 2. lllegal Agreements

What makes an agreement illegal?

Even when parties are competent to form a binding agreement,
they are not free to make any contract they want. Thus, for a contract
to be valid, its formation, purpose, and performance must be legal.
This means that the agreement must not be contrary to law.
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Illegal agreements are generally unenforceable. Indeed, in
some cases, one or both parties to an illegal agreement may be
arrested and tried as criminals.

What types of agreements are illegal?

Agreements which are illegal and therefore void and
unenforceable include the following:

1. Agreements That Obstruct Legal Procedures

Agreements that obstruct legal procedures are those, which
delay or block the achievement of justice. Examples of such illegal
agreements are:

a) promises by witnesses to give false testimony or not to
testify at all;

b) promises to give jurors something of value to influence
their votes;

c) payment of more than the regular fee to ordinary
witnesses. Expert witnesses may legally charge their customary
professional fees, which are high enough.

An example of an agreement that obstructs justice is
compounding a crime. It involves accepting money or property in
exchange for a promise not to prosecute or not to inform on one who
has committed a crime. If the injured party independently and
voluntarily decides not to press criminal charges against a criminal,
then the criminal makes restitution by restoring the stolen property or
its value to the owner.

2. Agreements That Affect Marriage Negatively

The family is the basic unit in society. Therefore agreements
that violate the freedom and security of marriage are illegal. Such
agreements are contrary to public policy, which encourages family
life. An agreement in which one person promises not to marry is
void. Likewise, an agreement in which a person promises to get a
divorce is void.

3. Agreements to Commit Crimes or Torts

Any agreement to commit a crime or a tort is illegal. It would
be foolish for the law to prohibit crimes and torts yet enforce
agreements to commit such acts.

4. Agreements to Waive Certain Legal Rights
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A waiver is the voluntary and intentional giving up of a legal
right. Although many rights may be waived, some may not, such as
the right to workers’ minimum wages. Law forbids agreements to
pay less than legally prescribed minimum wages. Workers injured on
the job must be given necessary medical care without charge, as well
as financial help. A person may not waive such a right.

5. Agreements Made Without a Required Competency
License

Persons in specified occupations and businesses have a license
or permit. Physicians, teaches, lawyers, plumbers, electricians, real
estate brokers, insurance agents, and building contractors are among
such persons. Licensing laws attempt to prevent incompetent and
dishonest persons from harming the public. In any event, no
agreement made by or with a person who lacks the required
competency license may be enforced by the unlicensed person.

6. Agreements That Are Unconscionable

A court may find that a contract or a clause of a contract is
unconscionable — that is, grossly unfair and oppressive. An
unconscionable contract or contract clause offends an honest
person’s conscience and sense of justice. The terms need not be
criminal nor violate a statute, but simply unethical.

Contracts of adhesion are more likely to be unconscionable.
This is so because in such contracts one of the parties dictates all the
important terms and the weaker party must take it as offered or not
contract.

If a court decides that a clause of a contract is unconscionable,
it may:

a) refuse to enforce the contract;

b) enforce the contract without the unconscionable clause;

c) limit the clause’s application so that the contract is no
longer unfair.

The law is not designed to relieve a person of a bad bargain.
One may still be legally bound by the purchase of overpriced, poor
quality, or unneeded goods.

7. Agreements to Pay Usurious Interest
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Lenders of money may not charge more than a specified
maximum rate of interest. This rate varies among the states from 12
percent to 18 percent a year that are common maximums.

The exact rate of interest agreed upon by borrower and lender
in a particular loan is the contract rate of interest. This rate may not
legally exceed the maximum rate. Lending money at a rate higher
than the maximum rate is usury. The penalty for usury is generally
that the lender cannot collect some or all of the interest, but the
borrower must still repay the principal.

Sometimes a person borrows money for which interest is
charged but no exact rate is stated. The rate to be paid is the legal
rate of interest, which is specified by state statute.

Usury laws generally do not apply to the carrying charges
added to the price of goods sold on credit. This is because the debtor
IS buying goods and not borrowing money. However, a minority of
states regulate such charges as interest. They do this on the theory
that the store — in effect — borrows money and relends it to the
customer-debtor to finance the credit sale.

Many states permit licensed loan companies and pawnbrokers
to charge a small loan rate of interest. This rate is typically 36
percent a year. The overhead cost per dollar loaned is high, and
presumably the risk of loss from defaults is also high. This
concession is made to protect people against criminal loan sharks,
who illegally charge extremely high rates.

8. Agreements That Involve Illegal Gambling, Wagers, and
Lotteries

Gambling is either forbidden or regulated by the state.
Gambling involves an agreement with three elements: payment to
participate; a chance to win, based on luck rather than on skill; and a
prize for one or more winners. A wager, one of the most common
forms of gambling, is a bet on any event which depends on chance or
uncertainty.

Unless specifically permitted by law, the winners in illegal
gambling agreements cannot enforce payment of their winning
through court action.

9. Agreements That Restrain Trade Unreasonably
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Agreements that unreasonably restrain trade are void. The
economic system is based upon the concept of free and open
competition, which benefits consumers by rewarding efficient
producers. It seeks to ensure all business firms of an equal
opportunity to trade. It tends to protect consumers in their search for
quality goods at fair prices.

Vocabulary

legal procedures nporieccyanbHbIe HOPMBI

unconscionable [An’kon|nabl] contract nemoGpocosecTHas
ClIeNIKa, He3aKOHHAs CIIeTKa

waiver otka3 (OT mpasa, TpeOOBaHUS)

compounding a crime cornamieHue O 3aMeHe CyAeOHOTro
IpeCiieIOBaHUs MAaTePHATbHBIM BO3HATPAXKICHHEM

restitution Bo3Bpar, Bo3MeIeHHE YOBITKOB

building contractor crpoutenb-noapsanuK

contract clause myHkT 1oroBopa

contract of adhesion 1) moroBop Ha OCHOBE THIIOBBIX
yCIIOBUH; 2) JOTOBOP NPUCOECTUHEHUS

gambling azapthas urpa

concession ycrymka

(contract, legal) rate of interest (konTpakTHas, JerajabHas)
IPOLICHTHAS CTaBKa

principal ocanoBHas cymma

pawnbroker pocrosmuk; loan shark pase. pocrosmuk; usury
[‘ju:3vri] pocToBiHUECTBO

small loan rate of interest moBbIeHHast MPOLIEHTHAsT CTaBKa
Ha HEOOJIbIIIUE 3alMbI

overhead costs HakaHBIC PACXO/IbI

to benefit nomorare, mpuHOCUTH NOIB3Y

carrying charge cymma, KOTOpyIO KIHEHT IUIATUT TIPH
HIOKYTIKE B KPEIUT

wager mapu, cTaBka

Translate into Russian
Reviewing Important Points
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1. The formation, purpose, and performance of an agreement
must not be contrary to statutory or case law, contrary to public
policy, or unconscionable.

2. lllegal agreements are usually void and therefore not
enforceable by either party.

3. Among agreements which violate law or public policy and
are therefore void and unenforceable are those which:

a) obstruct legal procedures;

b) injure public service;

c) threaten the freedom or security of marriage;

d) require committing a crime or tort;

e) waive certain legal rights;

f) are made without a required competency license;

g) involve payment of usurious interest.

LESSON 6. TYPES OF CONTRACTS

Text 1. Must Contract Be in Any Special Form?

Contracts may be oral or written. They may even be implied
from conduct. Most contracts are oral. Many contracts are made by
telephone. Some contracts are made and carried out in a single face-
to-face conversation. For example, in the sale of goods, payment by
buyer and delivery by seller often occur when the agreement is made.
A person may take a job, rent an apartment, and enter many other
business agreements without the formality of a written contract.
Sometimes conduct alone is sufficient. For example, a person may
stop a bus, board it, deposit the proper coins, and later get off. No
words are spoken or written by either passenger or driver, yet there is
a valid contract.

There are, however, certain important kinds of contracts which
will not be enforced in court unless some properly signed writing
proves their existence. For example, contracts to transfer an interest
in real property (land or objects permanently attached to the land)
must be in writing.

Even when a written contract is not required by law, it is often
wise to put the agreement in writing and have a signed copy for each
party. This is particularly true if the agreement is complex and
contains many details, which could lead to later misunderstandings.
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It is also important when large sums of money or long periods of
time are involved. In such cases, it is advantageous for both parties to
express their intentions with reasonable precision n written form. In
this way, the agreement can be easily referred to or readily proved if
necessary. The chance of later confusion or disagreement is greatly
reduced. Neither party can effectively deny having agreed to
particular terms. Also, the process of putting ideas into writing
encourages the parties to anticipate and provide for problems that
could arise later. It is usually easier to settle such matters before
either party signs and while both parties are inclined to compromise
in order to conclude the agreement. Later, each party tends to
demand strict performance of the terms. To prepare or review
important contracts one may seek the aid of a lawyer.

Text 2. Classification of Contracts

Contracts can be classified as either unilateral or bilateral,
according to whether one or both parties make a promise. Contracts
can be also classified according to enforceability as valid, voidable
and void or unenforceable. The following classifications are also
important:

1. Methods of Creation

The way a contract comes into being gives some ideas of its
nature. Thus, there are express contracts, implied contracts, and
quasi contracts.

Express contracts. In an express contract, the agreement is
stated in words —written or spoken.

Implied contracts. In an implied contract, the agreement is not
stated in words. Instead, the intent of the parties is shown by their
conduct and by the surrounding circumstances. For example, a
schoolboy buys some fruit juice in the high school cafeteria by
inserting coins into a vending machine.

Quasi contracts. In a quasi contract, the parties are bound as
though there were a valid contract even though technically there is
none. For example, a doctor may voluntarily give first help to a
person injured in an accident. There is no agreement. Yet a doctor
may submit a bill and collect a charge reasonable for such a
professional service. Thus, the law creates an obligation in an
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absence of an actual agreement between the parties. This is done to
prevent unjust enrichment of one party. Strictly speaking, no contract
exists because some essential element is missing. Someone who is
not a doctor could give similar first aid yet not be entitled to payment
since the service is not done with the expectation of payment nor by
licensed specialist.

2. Formality

A few contracts must meet strict requirements as to formality.
They are called formal contracts. Most need not meet such
requirements. They are called simple contracts.

Formal contracts. A formal contract is a written contract that
must be in some special form to be enforceable. Examples are
commercial papers and contracts under seal. Commercial papers,
such as an ordinary check, must meet certain requirements to be
valid. A contract under seal is one with a seal attached or with a
similar impression made on the paper. Seals have always served to
validate agreements.

Simple contracts. A contract that is not formal is a simple
contract. This is true whether the contract is oral, written, or based on
conduct.

An example of simple written contract

THIS AGREEMENT is made on May 10, 20, between New
Way Pavers, 17 Beacon Street, Boston, Massachusetts, and J. Clayton
Jones, 742 Regent Circle, Brookline, Massachusetts.

New Way Pavers agrees to furnish all materials and to perform in a
workmanlike manner all necessary labor required to remove present
concrete walk in front of the residence at 742 Regent Circle from the
building door to the public sidewalk; to replace the walk with red
brick (of quality and grade as in sample) laid in a herringbone pattern,
on a new concrete base 2,5"thick, in consideration for which Jones
agrees to pay New Way Pavers or its assignee three thousand two
hundred dollars ($3,200) upon completion of the work on or before
August 10,20 .

NEW WAY PAVERS

By Zameo‘ g j‘ZZwon Z tfagt«m Zoneo‘
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3. Extent of performance

Contracts can be classified as either executed or executory,
according to whether or not they have been completed. Many
contracts are performed almost immediately; others require days,
months, or years to complete. Many life insurance contracts are not
completed for decades.

Executed contracts. An executed contract is one that has been
fully performed. Both parties have done all they promised to do.

Executory contracts. An executory contract is one that has not
been fully performed. Something as agreed upon remains to be done
by one or both of the parties.

Vocabulary

real property HeBHKHMOCTB

assignee 1) mpaBonpeeMHUK; 2) IECCUOHAPHUH;
3) yMOJIHOMOYCHHBIN; areHT; Ha3HAYEHHOE JIMIIO

valid contract 3akoHHBII KOHTPaKT

voidable contract ocriopumslii 1oroBop

void contract HeeiicTBUTENBHBIH JOTOBOD

express contract mojgoXuTeIbHO BBIPAXKEHHBIN TOTOBOP

contract under seal moroBop 3a ne4aTbo

implied contract goroBop Ha OCHOBE KOHKIIIOJCHTHBIX
JIEWCTBUI; MOIPa3yMEBAEMBII JOTOBOP

quasi contract [‘kwa:zi] yaCTHYHBIN KOHTPAKT

formal contract odopmieHHbii morOBOp; (hopMaNTBHBIMI
JIOTOBOP

simple contract mpocrtoii moroBop, moroBop He B Qopme
JIOKYMEHTA 3a Me4aThio, HeOPMAIbHBIN TOTOBOP

executed contract moroBop ¢ HCHOJHCHHEM B MOMECHT
3aKITFOYCHHSI

executory contract 1oroBop ¢ UCIIOJIHEHHEM B OyayIIeM

Text 3. The Statute of Frauds

An important purpose of business law is to protect and assist
persons in their business dealings. One such way is to create
awareness that certain types of agreements be evidenced by a signed
writing in order to be enforceable. A writing is a more reliable proof
of an executory agreement than is oral testimony based on memory.
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Also, a writing is not affected by the death or absence of witnesses.
In addition, a writing helps to prevent dishonest persons from
intentionally misrepresenting the facts and it prevents honest but
forgetful persons from innocently doing so.

Years ago, injustices arising from the failure of memory or
from intentional misrepresentations were frequently found in cases
involving certain kinds of important oral contracts. Sometimes
parties would lie under oath — although perjury is a crime, it was
difficult to prove. The Statute of Frauds and Perjuries required that
certain agreements be in writing and be signed by the party against
whom the contract was to be enforced in court: the defendant in the
action. Now the name statute of frauds is used to designate statutes,
which require more certain contracts to be evidenced by a signed
writing in order to be enforceable in court.

Thus, you should always get the other party’s signature on
important contracts. Note that sometimes one party will wisely
postpone signing to gain more time to think about the deal.

The statute of frauds does not prevent the voluntary
performance of oral agreements that should have been in writing. It
has no effect on oral agreements which have been fully performed.
After all, contracts subject to the statute are not illegal if oral; they
are simply not enforceable. Courts will not enforce oral contracts
when the statute of frauds requires that they be in writing.

Vocabulary

dealings nemoBbie OTHOIIEHUS

Statute of Frauds 3akon, TpeOyromimii, 4T00ObI KOHTPAKT UMEI
MUCbMEHHYIO ()OPMY € TIOAMUCHIO OTBETUMKA

Perjury JoKecBHIETEIBLCTBO

voluntary performance n1o6poBoJIbHOE HCITOTHCHHE

to misrepresent nckaxarpb

to postpone oTknaapIBaTh

Text 4. What Contracts Are Subject to the Statute of Frauds

To be enforceable under the Statute of Frauds, six important
types of executory contracts must be in writing and signed by the
party against whom the contract is to be enforced. As an alternative,
the contract must be provable by some other writing, such as a letter
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signed by such party. Obviously, since either party might later want
to sue the other in case of breach, good business practice calls for
both parties to sign.

Contracts subject to the Statute of Frauds include those to:

1) buy and sell goods for a price of $500 or more;

2) buy and sell real property or any interest in real property;

3) do something that cannot be performed within a year;

4) pay the debt or answer for a legal obligation of another
person;

5) give something of value in return for a promise of marriage;

6) be personally liable for a debt of an estate of someone who
has died.

1. A Contract for the Sale of Goods for $500 or More

To be enforceable, a contract for the sale of goods (tangible
personal property) for $500 or more would usually have to be a
signed writing or a signed agreement. The writing would need to be
signed by the person against whom enforcement was sought.

2. A Contract to Sell or a Sale of Any Interest in Real
Property

The transfer, or promise to transfer, of any interest in real
property must be in writing to be enforceable. (Real property
includes land, buildings, and other things permanently attached to
land; personal property includes all other property.)

Thus, there should be written evidence of contracts to transfer
title to the entire property. Leases also come under this classification.
However, most states have special statutes which provide that oral
leases for a period of one year or less are enforceable. In some states,
an agreement authorizing or employing an agent to buy or sell land
must also be in writing.

As an exception to the general rule, a court will enforce the
oral contract if the buyer has also done all of the following:

a) made partial payment;

b) occupied or possessed the land;

¢) made substantial improvements to the land.

3. A Contract That Cannot Be Performed Within One Year
After Being Made
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A contract which cannot be performed within a year from the
time it is made will not be enforced by courts unless there is a signed
writing or a signed memorandum of the agreement. The year is
figured from the time the contract is made, not from the time
performance is to begin.

This time provision does not apply to the agreement that can
be executed within a year. This is true even if such agreements are
not actually carried out within that time. The test is not whether the
agreement is actually performed within a year but whether there is a
possibility of performance within a year. For example, two persons
shake hands and orally agree to be business partners. But they don’t
say for how long. Because either partner may legally quit within a
year, their agreement need not be in writing. On the other hand, their
partnership could last indefinitely.

Because the agreement was for an indefinite time, either
partner could withdraw at any time, “at will”, without liability to the
other for breach of contract. Of course, it is always wise to prepare a
contract to form a partnership very carefully and to put it in writing.
That is because of the complexity of a partnership as well as the
amount of money and potentially long time involved.

4. A Contract to Pay a Debt or Answer for the Legal
Obligation to Another Person

One provision of the Statute of Frauds requires a writing for a
promise to answer for the debt or default of another person.

Sometimes a third party is liable under an oral promise to pay
another’s debt, but only if the payment serves the promisor’s own
financial interest. Thus, a buyer of a house under construction wants
to see it completed. He orally promises to pay a lumberyard for
continuation of supplies when the general constructor falls behind in
payments. The home buyer is legally bound, even though the
constructor remains primarily liable.

5. A Contract for Which the Consideration Is Marriage

A writing is required for agreements in which marriage is the
consideration for a promise to pay money or to give valuable
consideration to the offeree or to some third party if the offeree
marries as requested. It is sometimes made by a parent of the woman
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or man contemplating marriage. It does not refer to mutual promises
of persons to marry.

In some US states, mutual promises to marry are enforceable.
But the trend is to ban such suits for damages. Generally, however, if
the man breaches his promise to marry, the woman may keep the
engagement ring. If the woman breaches, the ring must be returned.
Ordinary gifts from one another need not be returned.

6. A Contract by an Executor or Administrator to Be
Personally Liable for Claims Against the Estate of a Deceased
Person

An executor (called executrix if female) is one named in a
will to settle affairs of a deceased person. The executor pays the
debts and distributes the rest of the estate according to the terms of
the will. If there is no will, the court appoints an administrator
(administratrix) to do the necessary work. The court also appoints
someone if the will doesn’t name an executor. Such personal
representatives are not personally liable for debts of the deceased
person unless they expressly agree in a signed writing to pay.

Vocabulary

provision yciaoBue 10roBopa

tangible personal property nm4yHOe MarepuanbHOE
UMYIIECTBO

to hold 30. 06s13b1BaTH

legally bound ropuandecku 00s3aHHBIN

lease HaeM HEIBHIKHMOCTH, apeH/a, JKWIHIIHBIA HaeM;
chaBaTh/ OpaTh B HAEM

to fall behind (in) 3agep:xuBath

t0o OWe OBITh OIKHBIM

probate [‘provb(e)it] opunmansHOE yTBEpKICHUE 3aBEIIaHHS
CyJIoM

deceased person ymepiiiee JHIIO

executor gymenprka3zyrkK, UCTIOJHUTEIb 3aBEIAHUS

title mpaBoBOM THTYN, NPABOOCHOBAHUE, JIOKYMEHT B
IPABOBOM CTaTyce

to contemplate cTaBuTh 1eNBIO, HIMETh HAMEPEHUEM

engagement ring o6pydaibHOE KOJIBIIO
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administrator momeunTenbs Ha HACICAHBIM HMMYIIECTBOM,
aJIMHHHCTPATOP HACJIEICTBA

Here are some meanings of the word hold:

1) nmepxath, BIaACTh,

2) TpHU3HABATH, pEIllaTh, BHIHOCUTH petieHue (0 Cyae);

3) 00s3BIBaTH;

4) mpoBoauTh  (3acemaHuie, coOpaHue, KOH(DEPEHIIHIO,
BBIOOPHI);

5) 3aHMMAaTh (JOKHOCTS);

6) MMeTh CHITy; OCTaBaThCS B CHIIC.

Memorize the following word combinations:

to hold sb to his promise nHacranBaTh Ha BBITIOJTHEHUH KEM-
100 cBOEro odeanus

1) to hold a brief Bectu neno B cyzie B kKauecTBe aJJBOKATa;

2) to hold a consultation cosemarbcs;

3) to hold a session npoBoauTh 3aceaHKE;

4) to hold against o6BUHSTS;

5) to hold an appointment 3aHuMarh A0KHOCTH;

6) to hold office 3annmaTs mocT (IOMIKHOCTB);

7) to hold to terms HacTauBaTh Ha BBITIOJIHEHHU YCIIOBHI;

8) to hold up mogaepxuBarbes;

9) to hold with cornamarscs;

10) holder of estate Bnanenern HeABHKUMOCTH;

11) to hold land Bnagets 3emiiei;

12) to hold pemars (o cyze).

Text 5. The Type of Writing Required in Contracts

Usually memorandum (mamsiTHas 3amucka, MEMOpaHIYM)
satisfies the writing requirement of the Statute of Frauds for evidence
of an agreement. Usually any words that clearly state the important
terms of the agreement suffice. Note, however, that the memorandum
is enforceable only against those who have signed it.

The memorandum need not be in any special form. Nor does
it have to be a single writing. A series of writings, such as an
exchange of letters or telegrams, is sufficient if it includes all

53



essential terms. Also, the later writings must refer to earlier writings
in such a way that they are clearly part of the same agreement. The
memorandum (memo) may be printed, typed, or written with pen and
pencil. The signature may be written, stamped, engraved, or printed.
It may consist of any mark that is intended as a signature. An
adequate memo includes the following items:

1) date and place of the contract;

2) names of the parties;

3) all material terms of the agreement. These usually include
the subject matter, price, and any special conditions, such as the time
or method of delivery or terms of payment;

4 the signature of the party against whom the contract is to be
enforced. This signature may be by an agent authorized to sign.

These items do not need to be in any particular order. If
custom or business usage is well established, some items may be
excluded. For example, such items as terms of payment and delivery,
even price, are often omitted from orders for goods.

Text 6. The Parol Evidence Rule

The parol evidence rule applies whenever parties put their
agreement in writing, whether or not a writing is required under the
Statute of Frauds. With certain exceptions, under the parol evidence
rule the writing itself is the only evidence allowed in court to prove
the terms of a written contract if the writing appears to be the
complete agreement between the parties.

The parol evidence rule bars evidence of prior or
contemporaneous (made at the same time) oral or written agreement
related to the written contract being disputed if these agreements
were not mentioned or included in the written contract. Under the
rule, such evidence is generally not allowed to add to, subtract from,
or otherwise change the written contract. The court presumes that
when the parties had their agreement to writing, they included all
essential terms and intended to exclude all previous agreements.
Accordingly, the written contract is held to be the only evidence of
their intent.

In the interests of justice, however, the trial judge will
sometimes permit parol evidence to be introduced to prove certain
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things. These include mistake, fraud, illegality, custom and trade
usage, clerical errors, and the meaning of terms. Also, when a
contract is obviously ambiguous, parol evidence may be used to
clarify terms to determine the true intent of the parties. Such
evidence does not change the writing. Instead, it explains the
meaning of the writing or shows that there never was any enforceable
contract.

Vocabulary

to allege [o’led3] 3asBnsTh, yrBepKaaTh

trade usage y3aHc, TOproBoe OObBIKHOBCHHE

parol evidence rule mnpaBwio, WCKIIOYAIONIEE YCTHBIC
JI0Ka3aTeIbCTBA, H3MEHSIOIIME HITH OMOJHSIOINE COTIIAIICHUE

ambiguous HesICHBIH, IBYCMBICICHHBIN

contemporaneous [kon’tempa’reinjvas] oaHOBpEMEHHBIH

clerical error xaunenspckas omuoka

to bar uckmrouars, He 10MyCKaTh, 3aMpPEIIaTh

Text 7. How to Interpret Written Contracts

Even when the parties put their contract in writing, something
in the contract may not be quite clear or may require interpretation.
This is frequently the case when standardized, printed order blanks
are used. It also occurs when printed contract forms with blank
spaces are used. In the completion of the forms, some contradictory
terms may be added. Moreover, words do not always have the same
meaning to different persons. One person may use a term that seems
perfectly clear but which may mean something quite different to
another party.

Annually, in millions of transactions, consumers buy, borrow,
and lease goods and services. Usually the consumers are asked to
accept and sign a printed form that is a contract of adhesion. These
are contracts, such as credit purchases and life insurance policies,
prepared by the stronger party with the help of their lawyers to
favour their own interests. Generally such contracts are not subject to
modification; the consumer must “take it or leave it”.

Thus in disputes over the meaning of the language in such
contracts, courts favour the party who did not prepare the document.
Another helpful development is the requirement by statute that the
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language of consumer contracts be clear, simple, and understandable
to the average person.

Generally courts seek to determine and to enforce the intent
of the parties by applying the following rules of interpretation to
written contracts:

1. The Writing Is to Be Considered as a Single, Whole
Document

Each clause is interpreted in the light of all other provisions
of the contract. Words are interpreted as they are ordinarily used
unless circumstances indicate a different meaning. Legal and other
technical terms or abbreviations are given their technical meaning
unless the contract as a whole shows that a different meaning is
intended.

2. Where a Printed Form Is Used, Added Typed
Provisions Will Prevail over Contradictory Printed Provisions,
and Added Handwritten Ones Will Prevail over both Printed
and Typed Ones

An individual’s typing supersedes (replaces) printing because
it presumably represents that person’s most recent intentions.
Similarly, handwriting prevails over both printing and typing.

It is, nevertheless, good preventive law practice to have both
parties initial all changes and to do this on all copies of the contract.

3. If Words and Figures Are Inconsistent, the Words Will
Prevail

One is less likely to make a mistake in writing out a number
in words than writing it in figures. Thus, words prevail over figures.

Vocabulary

to supersede [,sju:pa’si:d] ormMeHsTh, 3aMeHSITH COOOM

provision mojoeHue, yCIOBHE (I0roBopa)

life insurance policy nonuc ctpaxoBaHus )KU3HH

typing BneuaranHnoe B ToTOBYIO popmy/ OIaHK

inconsistent mpoTuBOpeUNBBII

validity ne#cTBUTEIEHOCTD, 3aKOHHOCTh

to initial moanuceIBaTE MHUIMATIAMH, CTABUTH HHUIAAIIBI

to prevail nmpeobnanats

contingency  ciay4aiiHOCTb,  Cilydad;  HENPEJABHICHHOE
00CTOSITEILCTBO
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Read and translate into Russian

When You Enter a Contract

1. If a contract is complex or involves much time or money,
put it in writing when not required by Statute of Frauds. Be sure the
words are understandable. Cover all important contingencies, and
clearly reflect your intensions. When appropriate, consult a qualified
lawyer.

2. If a prepared contract is presented to you for signature, read
it carefully, especially if it is a contract of adhesion.

3. Insist on definition and explanation of any terms of the
contract which you do not understand. Make necessary changes, or
reject the entire contract.

4. Make sure that all changes are written into the contract on
all copies as well as on the original, and that all changes are initialed
by both parties.

5. Be sure your entire agreement is included in the writing.
The parol evidence rule may bar evidence of all prior and
contemporaneous oral or written agreements.

6. When any payments have been made in cash, be sure to get
a receipt if payment is not acknowledged in the contract. (If
payments are made by check, indicate the purpose on the face of the
check. The canceled check will serve as your receipt.)

Reviewing Important Points

1. Unless required by law, contracts need not be in writing.

2. An express contract is stated in words, written or spoken.
An implied contract is shown by conduct of the parties and by
surrounding circumstances.

3. A formal contract must be in some special, written form.
All contracts which are not formal contracts are simple contracts.

4. An executory contract has not been fully performed. An
executed contract has been completed by both parties.

5. A quasi contract exists when some element of a valid
contract is missing, yet the arrangement is enforced as if it were a
contract. This is done to prevent unjust enrichment of one party.
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6. To be enforceable, the following contracts must be in
writing (or evidenced by some other written proof) and signed by the
party against whom enforcement is sought:

a) contracts to buy and sell goods for a price of $500 or more;

b) contracts to buy and sell real property or any interest in
real property;

c) contracts that cannot be performed within one year after
being made;

d) contracts to pay a debt or answer for a legal obligation of
another person;

e) contracts having marriage as the consideration;

f) contracts of an executor or administrator to be personally
liable for the debts of an estate.

7. A memorandum of an agreement need not be in any special
form. However, it must contain all the material facts and must be
signed by the party against whom the contract is to be enforced.

8. The terms of a written contract may not be changed by
parol evidence unless the writing is clearly ambiguous. Parol
evidence may also be used to show that a written agreement is not
binding because of mistake, fraud, or illegality.

LESSON 7. VOID OR VOIDABLE AGREEMENTS

Text 1. What Makes an Agreement Void or Voidable

A valid (legally effective) offer and acceptance generally
result in an enforceable contract. However, sometimes the agreement
may be void or voidable because one of the parties lacked capacity to
contract or failed to give consideration. The contract also may be
void or voidable because one of the parties failed to genuinely assent
to the agreement. Genuine assent exists when consent is not clouded
by fraud, duress, undue influence, or mistake. Generally, if genuine
assent is lacking, the victim may cancel or disaffirm the contract.

Disaffirmance is a refusal to carry out or comply with the
terms of a voidable contract, without any liability to pay damages.
Disaffirmance is permitted in certain cases when the offer and
acceptance were not given freely and voluntarily in a spirit of
honesty and fairness. If a court decides that a person who used
reasonable care and judgment was nevertheless deceived or misled
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about an important fact, that person may disaffirm (or avoid) the
contract. A person who was compelled to enter into a contract
against his or her free will may also disaffirm.

Vocabulary

void HeneiCTBUTENLHEIN, HE UMEFOINI CHITBI

voidable 1) Moryriiuii ObITh aHHYJIMPOBAHHBIM; 2) OCIIOPUMBIiA

to assent gate cornacue, corjamarbCcs

consent corsacue

genuine assent noyIMHHOE COTJIacue

fraud oOMaH; MOIIIEHHHYECTBO, JKYJIbHHYECTBO

duress [djva’res] npuHyxaeHUE, TaBICHUC

to disaffirm annymupoBats, pacToprath (COramicHue)

disaffirmance ormena, B3sTHE OOpaTHO COTJIACHS; OTKa3 B
HOATBEPKACHUU

to comply with the terms BoinoaHuTE yca0BUS

to compel 3acTaBisiTh, BBIHYXIAaTh, IPHUHYXKAATH

to mislead BBoauTh B 320yXIeHHE

to deceive oOMaHbBIBaTh, BBOAUTH B 3a0.TyXKICHHE

Text 2. Fraud

The basis of fraud is false representation or concealment of a
material fact. However, not every misrepresentation or concealment
is a fraud. All of the following elements must be present for fraud to
exist:

1. The False Representation or Concealment of a Present
or Past Fact Must Be Deliberate

Fraud results from deliberate lies. It also results from
deliberate concealment of unfavourable facts which otherwise could
be noticed by a reasonable person. Generally neither seller nor buyer
is obliged to reveal all good or bad facts about the subject matter of
the contract. Courts would have trouble trying to define what must be
known and disclosed in every case. Moreover, buyers are free to ask
questions as they investigate before they buy. The seller must answer
the questions honestly. If the seller refuses to answer a question, the
buyer need not enter the contract. In addition, the seller must not give
false information or act to prevent the other party from learning
important facts.
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To constitute fraud, the misrepresentation or concealment
must be deliberate. Normally silence is not blameworthy. But
sometimes fraud arises when the party has a duty to speak yet does
not. For example, honesty requires a seller to tell about a concealed
defect not readily discoverable by a buyer.

If a seller innocently misrepresents a material fact, the buyer
may avoid the contract or collect compensatory damages for the
injury suffered. However, no tort has been committed, so the buyer is
not entitled to punitive damages. On the other hand, one may not
claim fraud when the means were available for determining the truth,
as by simply reading a paper before signing.

The false representation or concealment must be of a present
or past fact. This does not include opinions of value or predictions.
For example, if someone tells you that a certain article “will pay for
itself”, “is a bargain”, “is the best on the market”, or “is a super
value”, you have no legal right to rely upon such remarks. They are
usually no more than statements of personal opinion (personal belief
or judgment), not statements of fact. Opinions, which prove to be
wrong, normally do not constitute fraud.

2. The Misrepresented or Concealed Fact Must Be
Material

To be fraudulent, a statement must be a false representation or
concealment of a present or past material fact. A fact is material,
regardless of its apparent importance, if it influences the other
person’s decision to enter into the agreement. Misrepresentation or
concealment of such a fact usually means that the person who was
misled would not have entered into the contract if he or she had
known the truth.

3. The Person Who Makes the False Representation Must
Know It to Be False or Make It Recklessly without Regard to Its
Truth

Fraud clearly exists when a person deliberately makes a false
statement or conceals a material fact. Fraud also exists if a person
makes a statement of fact rashly, without determining its truth or
falsity. This is especially true if that person should know the facts.

4. The Misrepresentation Must Be Made with the
Intention of Influencing the Other Person to Act upon It
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For a statement to be fraudulent, the person making the
statement must intend that it be relied upon and acted upon.
Generally the false statement is made directly to the intended victim.
However, this is not essential. A person may tell something with the
intent that the statement will be passed on to another, whose conduct
Is to be influenced.

Text 3. The Rights of the Defrauded Party

Contracts entered into as a result of fraud are voidable by
injured party. Thus, a defrauded party may repudiate (disaffirm) the
agreement. Normally when one decides to disaffirm a contract,
anything that has been received must be returned. A deceived party
who has performed part of the contract may recover what has been
paid or given under its terms.

If sued on the contract, the defrauded party can plead fraud as
a defense. In either case, the victim may sue in tort and collect
damages caused by the fraud.

A defrauded person may choose not to disaffirm but instead
to ratify the agreement. Either party may then enforce it. However, a
defrauded party who decides to ratify an agreement may seek
reimbursement (financial compensation) for any loss suffered.

Vocabulary

prospect mpemonaraeMblii KIMEHT

insolvent HemaTexecrnocoOHbIiH

deliberate namepeHHBIH, IPEAYMBINUICHHBIH

fraudulent o6MaHHEBI; MOILIEHHUYECKUI

defrauded oOMaHyTHIiT; MOTEPIIEBIINIT OT MOIIICHHHYECTBA
concealment cokpbiTue

to induce moOyxaaTh; CKIOHATH

to cancel [‘kensl] annynupoBaTh, OTMEHATH; OTKA3bIBATHCS
reckless onpomMeTunBbIii

disregard npeneOpexxeHne, UTHOPUPOBAHKE
blameworthy 3aciyxuBaromuii mopuraHus

to disaffirm (cancel) a contract pacroprars qoroBop

to ratify yreepxnars, patudunupoBaTh

to repudiate oTka3bIBaTHCSA OT COTJIAIICHUS
reimbursement Bo3menienne, KOMIIEHCALA

to plead fraud ccputathest Ha oOMaH
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Text 4. Duress, Undue Influence and the Effect of Mistake

An agreement is said to be made under duress if one person
compels another to enter into it through coercion (threat of force or
an act of violence) or by illegal imprisonment (unlawful arrest or
detention). The victim in such cases has been denied the exercise of
free will. Therefore he or she may disaffirm the resulting contract.

The threatened or actual violence may be to the life, liberty,
or property of (1) the victim, (2) the victim’s immediate family, or
(3) the victim’s near relatives.

A person usually is not guilty of duress when the act or threat
is to do something the person has a legal right to do. Thus, to
persuade another to contract under threat of a justifiable civil lawsuit
is permissible. To threaten to have another arrested if the contract is
not signed would be duress and possibly criminal coercion.

Undue influence occurs when one party overpowers the free
will of the other, taking unfair advantage to get the other to make a
contract that is unfavourable.

It is more likely to be present when a relationship of trust,
confidence, or authority exists between two parties. Thus, undue
influence is presumed to exist in unfavourable contracts between
attorney and client, husband and wife, parent and child, guardian and
ward, physician and patient. When a contract is made as a result of
undue influence, the contract is voidable by the victim.

A charge of undue influence can be overcome by proving that
the contract is fair and benefits both parties. To forestall a claim on
undue influence, the stronger party should act with honesty, fully
disclose all important facts, and insist that the other party talk to
independent counsel before contracting.

Normally the relations between a landlord and a tenant would
not involve undue influence.

When there is a unilateral mistake, one of the parties has an
incorrect idea about the facts of a contract. Such a mistake generally
does not affect the validity and enforceability of the contract.

Frequently a party to a contract has erroneous expectations of
high profits. For example, suppose a building contractor bids to do a
job for $10,000. Actual cost runs up to $12,000. The mistaken
contractor suffers the loss. This is the unilateral mistake.

62



Failure to read a contract before signing, or a hurried or
careless reading of it, may also result in assuming obligations that a
person had no intention to do. In making contracts, persons are
ordinarily bound by what they outwardly do and say, regardless of
what they may inwardly think, understand, or intend. The resulting
unilateral mistakes generally do not affect the contract. However, if
the mistake was recognized but not disclosed by one party alone,
who apparently hoped to gain an advantage by remaining silent,
courts may grant relief by declaring the agreement void.

When there is a mutual mistake (also called a bilateral
mistake) of material fact, both parties are wrong about some
important facts. In such a case, either party may disaffirm.

Vocabulary

violence nacunue

coercion[kov’3:/n] mpuHYXICHHE, HACHIME, HPHMCHCHHE
CHLTBI

to be denied the exercise of free will ObITh JUIICHHBIM
cBOOOIBI BBIOOpA

undue influence upesmepHoe BiHsHIE

guardian omekyH

ward ornekaemslii; O10NEYHBII

to forestall mpenoTBpariars

counsel agBokar

unilateral/ multilateral mistake oxnocroponnee/ o6oroaHOE
3a0yKICHHE

bilateral mistake oxuHakoBas ommOKa, JOMyIICHHAS
00CHMH CTOpPOHAMH, HE CrOBapHBAsCh, KACAOIIASCSA COJCPIKAHHS
KOHTpakTa. B 3TOM Ciy4ae KOHTPAKT MOXET JHOO IPU3HABATHCS
HEJICHCTBUTEIBHBIM, JTHOO €ro yCIOBHS epehOpMYTHPYIOTCS.

to assume obligations npuHuMaTh 00s13aTENBCTBA

Translate into Russian

Reviewing Important Points

1. An offer and its acceptance must be made with genuine
assent.

63



2. Fraud exists when deliberate false representation or
concealment of a material fact is intended to and does influence the
action of another, causing injury. Contracts induced by fraud are
voidable by the victim.

3. Duress consists of either coercion or illegal imprisonment,
which induces the victim to make an unwanted contract. Such
contracts are voidable by the victim.

4. Undue influence exists when one person, because of trust,
confidence, or authority, uses an overpowering influence over
another, depriving the victim of freedom of will in making a contract.
The contract is voidable by the victim.

5. Generally a unilateral mistake of fact does not affect a
validity of a contract.

6. Generally a mutual (bilateral) mistake of material fact (as
to identity or existence of the subject matter) makes the agreement
void. Sometimes, if the mistake concerns the applicable law, the
contract may be valid.

LESSON 8. RIGHTS AND DUTIES UNDER A
CONTRACT

Text 1. Can Rights under a Contract Be Transferred?

Persons frequently have contractual rights, which they wish to
transfer to others. Such a transfer of contractual rights is called an
assignment. The party who makes the assignment is the assignor.
The party to whom the assignment is made is the assignee.

Generally unless prohibited by statute or by the contract
creating the right, a party may assign any rights to another, provided
performance will not be materially changed. Performance is the
fulfillment or accomplishment of the agreement. A right to collect a
debt is assignable because performance remains the same after
assignment.

Rights may not be assigned if doing so makes performance of
the contract substantially more difficult. Rights which may not be
transferred, include:

1) claims to damages for personal injuries;

2) rights to personal services especially of a skilled nature,
and when personal trust and confidence are involved.
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Assignment of contractual rights is usually made voluntarily
by the assignor. Assignment may also occur automatically by
operation of law, as when one of the contracting parties dies. Then
the decedent’s (deceased person’s) rights are assigned to the executor
or administrator of the estate. Assignment also occurs by operation of
law when a trustee in bankruptcy receives title to a debtor’s assets,
including contractual claims against third persons.

Ordinarily, no particular form is required for an assignment. It
may be oral or written. However, statutes sometimes require certain
assignments to be in writing.

Text 2. Delegation of Duties under a Contract

Routine contractual duties may be delegated (turned over) to
another party. However, a person cannot delegate to another any duty
where performance requires unique personal skill or special
qualifications.

A delegation of duties is not an assignment of the contract.
The original party to the contract is till obligated and liable for
proper performance even though someone else may actually do the
work. Thus, a general contractor who agrees to build a house is
responsible for providing the finished structure as promised.
However, the general contractor almost always delegates most of the
work to subcontractors. Subcontractors are specialists who lay
foundations and do masonry, carpentry, plumbing, -electrical,
painting, and other work. The general contractor makes individual
contracts with them and pays them as agreed. The subcontractors are
responsible to the general contractor for proper performance. But the
general contractor remains responsible to the buyer for the finished
job. The general contractor, in a separate contract, may also assign to
bank the right to collect all or a percentage of the purchase price
from the buyer. This is often done even before construction has
begun so that the general contractor can buy materials and pay for
labour.

Sometimes a contracting party will both assign rights and
delegate duties.

It is possible for the party entitled to receive performance
under a contract to release the other party from the duty to perform
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and to accept a substitute party. This is neither assignment nor
delegation of duties. It is referred to as a novation; in effect, a new
contract is formed.

Text 3. The Rights of an Assignee

Assignee receives exactly the same contractual rights and
duties as the assignor — no more and no less.

To protect newly acquired rights, the assignee should
promptly notify the obligator of an assignment. The obligor is the
debtor — the one who owes the money or other obligation. This
notification may be done orally or in writing. Until notified, the
obligor has no reason to assume that the contractual obligations have
been changed and may continue to pay the original creditor. After
notification, however, the obligor is liable to the assignee for
performance.

In making an assignment, the assignor does not promise to
make good if the obligor fails to perform, unless this is specially
required by the assignment. However, the assignor does guarantee
that there is a right to assign, and that the assigned right is legally
enforceable.

Vocabulary

to assign mepenaBarh (mMpaBa, aKIMHM W T.II. B OTJIHYHE OT
HEJIBHKUMOCTH) IPYTOMY JIAILY

assignment (of a contract) mepemaya mpaBa Mo KOHTPakKTy,
HepeyCTyIKa KOHTPAKTa

assigner BE [o’saina], assignor AmE [a&si’no:r] yedenm,
CTOpOHA, MEPeIAroIIas IPaBa Mo KOHTPAKTY

assignee  [,@sai’ni]  wyeccuomapuii,  TPaBONPEECMHHK;
YIOJHOMOYCHHBIH, areHT, HAa3HAYCHHOE JIUI0; CTOPOHA, KOTOPOil
TIepEeIatoTCs TIPaBa Mo KOHTPAKTY

materially changed cymiecTBeHHO H3MEHEHBI

performance (accomplishment) ucrnionuenue (cormamieHus)

to delegate (to turn over) duties nepemaBath JOTOBOPHbBIE
00s13aTeNbCTBA APYTrOi CTOPOHE

novation wuosayus; mepemada mMpaB MO 00S3aTEIBCTBY
(3aMeHa CTOPOHBI, CO3/IAK0MIast HOBBIM KOHTPAKT)

obligation o6s3arenbcTBO
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obligor [,obli’go:] nutto, npunsBiIce Ha ceOs 00I3aTEILCTBO;
TOJKHHK; 0eOumop

obligee muIO, 1O OTHOIIEHHIO K KOTOPOMY MPHHSITO
00513aTeNIbCTBO; KPEOUmop

decedent nokoiHbIit

foundation ¢pyngament

masonry [‘meisnri] kameHHas Ki1aaKa

carpentry ruoTHHYHBIC PabOTHI

plumbing canTexuuueckue padboTHI

to make good BeImONHATE

Text 4. Discharge of Contract

When a contract is made, the parties take on certain duties
and obligations. Discharge of contract (termination of obligations)
occurs when the parties perform the contract as promised. Or it
occurs when the parties are released from their responsibilities by
action of the other party or by law. Generally contracts are
discharged by performance; most parties do perform as they have
promised. Partial performance does not discharge the obligation.

Frequently, complex contracts are discharged by substantial
performance. This occurs when there is only a minor modification or
failure to fulfill all terms of the contract. The performance is
incomplete but substantial.

An appropriate allowance is made in the price to cover the
deviation. If the deviation is deliberate, the victim may treat it as a
breach.

Failure to perform in accordance with the contractual terms is
a breach of contract; this gives the other party the right to cancel.
Sometimes a party who defaults (fails to perform) notifies the other
party to a contract before the time of performance has arrived that he
or she will not perform. This is called an anticipatory breach of
contract. The victim may wait until the promised time of
performance, or the victim may treat the default as a breach of
contract and immediately sue for damages.

Breach of contract by one party may give the other party the
right to treat his or her obligation as discharged or terminated. When
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one party terminates a sales contract because of a breach of the other
party, the word cancellation is used.

A contract that calls for payment in money requires payment
of the exact amount on the specified date. The one to whom the
money is owed need not accept anything else.

Frequently a check is given in payment of a debt that is
payable in money. Acceptance of the check merely suspends the debt
while the check is being processed in the banking system for
collection. The debt is not discharged until the check is paid by the
bank on which it was drawn.

When a contract states that performance must be completed
on or before a specified date, and that “time is of essence”, failure to
perform by that date, is generally regarded as a breach of contract.
However, if no loss is caused by a delay, time is not critical. In such
cases, the “essence” clause may be ignored by the courts. When no
precise date is specified, performance within a reasonable time
suffices.

Vocabulary

discharge of contract npekpameHune IOrOBOPHBIX
00513aTebCTB; UCTIOJHEHHS JIOTOBOPa

to suspend nprocTaHaBIMBaTh

allowance ckunxa

proceeding nipecienoBanue CyaeOHBIM MOPSIKOM

to default ©e BbIMOAHATE CcBOMX 00s3aTEALCTB (110
KOHTPAKTY, COTJIAIICHHUIO, OJITY)

acceptance 1) npuHsTHE, NpU3HAHHE; 2) aKICNTHPOBAHHUE,
npreMKa (HampuMep, CUeTa MK BEKCEes) K OIuIaTe

substantial performance ucnonHeHne BceX CyIIECTBEHHBIX
YCJIOBHI IOTOBOPA

breach of contract mapymienne KkonTpaxra

cancellation annynupoBanue; oTMeHa

collection momydenue neHer (IO BEKCENSIM); B3BICKAHHE;
MHKAaCCHPOBaHHE

anticipatory breach of contract mapymenue morosopa 10
HACTYIJICHUS CPOKA MCIIOTHEHHUS
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Text 5. Other Ways to Discharge Contract

In addition to discharge by complete or substantial
performance, a contract may be discharged by:

1) agreement;

2) impossibility of performance;

3) operation of law.

1. By agreement

When the parties prepare their contracts, they may agree that
it will terminate:

a) on a specified date or upon the expiration of a specified
period of time;

b) upon the happening of a specified event;

c) upon the failure of a certain event to happen;

d) when one partner decides to retire from business and gives
the required notice.

The parties who have made a contract may later mutually
agree to change either the terms of the contract or the nature of their
relationship. They may do so without any liability for breach.

By rescission the contracting parties may agree to terminate
the existing contract entirely, returning any consideration received
and placing the parties in their original positions. Or they may agree
that the present contract is not what they want, and so they may
replace it with a new one. This is discharge by substitution. The
parties may also agree to change the obligation required by the
original contract. An agreement to make such a change is known as
an accord. Performance of the new obligation is called a satisfaction.
A compromise of a disputed claim or a composition of creditors is an
accord. Carrying out the new agreement is the satisfaction. Thus, the
previous obligation is discharged by an accord and satisfaction.
Also, a contract can be terminated, and a new one formed, through
novation.

2. By Impossibility of Performance

As a general rule, a contract is not discharged when some
unforeseen event makes performance more costly or difficult for one
of the parties. For example, increased prices of needed supplies, a
strike of needed workers, difficulty in obtaining materials or
equipment, or some natural disaster such as a flood or earthquake
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may delay performance. But, generally, these events do not discharge
the contractual obligations; they should be anticipated as possibilities
when the contract is made. A party who fails to perform because of
these events could be held liable for breach of contract.

However, the parties may, and commonly do, include
“escape clause” in the contract. It permits modification, or even
termination of performance without liability for damages in the event
of inability to perform on schedule because of specified conditions
such as foul weather and labour strikes.

Under unusual circumstances a contract for goods may be
discharged by conditions, which make performance impracticable.
But a possibility not thought of by the parties, such as a surprise war
or an unexpected embargo (legal stoppage of commerce) may
suffice. Even a shutdown of major supply sources could discharge
the contract if it prevented the seller from getting supplies or if it
caused an extreme increase in cost beyond what could be reasonably
anticipated.

Other situations in which a contract is discharged by
impossibility include:

Destruction of the subject matter. Sometimes performance
depends upon the continued existence of some specific thing. The
destruction of that thing terminates the contract if the destruction was
not the fault of the party who is sued for nonperformance.

The result of destruction of the subject matter is different if
the seller has many sources of supply and the parties did not specify
one and only one source as acceptable. For example, suppose a
wholesale broker of lumber loses one supply source, perhaps because
of a fire. However, the broker has access to other sources of lumber.
In addition, the broker’s contract does not specify any one source.
Thus, the broker is required to perform at no higher price to the
buyer. This is true even if the resulting cost is much higher to the
broker.

Performance declared illegal. If a contract, which is legal
when made, later becomes illegal, it is discharged. Illegality might be
caused by a new statute, by a court ruling, or by an administrative
decision.
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Death or disability. If the contact requires personal services,
the death or the disability of the party who was to provide such
services terminates the agreement. This rule would not apply when
other persons are available to perform, as in partnerships or
corporations which continue to do business. Likewise, it would not
apply where the contract simply called for payment of money,
delivery of goods, or transfer of title to land by the decedent. In each
such case, the decedent’s personal representative is required to
perform.

3. By Operation of Law

A contract may be discharged or the right to enforce it may be
barred by operation of law. This happens when the promisor’s debts
are discharged in bankruptcy. It also happens when the statute of
limitations has run (the time allowed by statute for enforcement of
the contract has elapsed).

Alteration of a written agreement also usually discharges the
agreement by operation of law. Alteration is a change in the terms of
a contract without consent of the other party. To discharge the
contract, the alteration must be:

a) material, thus changing the obligation in an important way;

b) made intentionally, and not by accident or mistake;

c) made by a party to the agreement, or by an authorized

agent;

d) made without consent of he other party.

Vocabulary

rescission [ri’si3n] annyaupoBaHue, OTMEHA, PEKPAIICHIE

substitution 3ameHa 01HOr0 KOHTpPAKTa APYTUM

accord coryacrie U3MEHUTH 00513aTENLCTBA 10 KOHTPAKTY

COMPOSition KOMITPOMKUCCHOE COTJIANICHUE TOJKHUKA C
KPEIUTOpaMHK

satisfaction ucrnosHeHHe HOBBIX 0053aTEIBCTB MO KOHTPAKTY

accord and satisfaction cormnamenne o 3aMeHe HCTIOTHEHUS

escape clause myHKT JOroBopa, MpeaIycMaTpUBAIOIINI OTKa3
OT B3SITOTO 00sI3aTEIIbCTBA

good faith mo6pocoBecTHOCTH

alteration usmenenue; BHeceHnEe U3MEHEHUI

to hold liable o6s31BaTh
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due motexaruii BeIriaTe

material cyiiecTBeHHbIH, BaXKHbIH

to draw BeIUCHIBATH (YEK), BBICTABIIATH (TPATTY)
clause myHkT, cTarhs, ycioBue J0roBopa

to anticipate oxwugaTh, IpeaBUACT
impracticable HeBo3MOKHBII, HEBBITIOITHUMBII
court ruling cynebHoe perirenue

conditional on payment nipu yciioBuu BBITUIATHI
statute of limitations 3axoH 00 UCKOBOU JABHOCTH
discount ckuzaxa

subject matter mpeamer o6CyKaeHUS
authorized agent yrmoJiHOMOYEHHBIN areHT

to elapse npoxoauTs, HCTEKaTh (O BPEMEHH )
court action cymeOHbIH HCK

Translate into Russian

Reviewing Important Points

1. A party may generally assign rights under a contract as
long as the performance will not thereby be materially changed. One
Is not released from contractual duties by making an assignment.
Some duties may be delegated. They may not be delegated when
they involve personal judgment or skill, as with artists and
professional experts. When duties are delegated, the original party
remains liable for proper performance.

2. An assignee acquires only such rights as the assignor has
under the contract.

3. Until notification of assignment is received, the obligor is
justified in believing that performance may still be properly made to
the original contracting party.

4. Contracts are usually discharged by performance or by
substantial performance.

5. A breach of contract generally permits the other party to
regard his or her obligation to perform as discharged. The same is
true in anticipatory breach of contract. In either case, the victim may
seek relief in court.

6. Discharge by agreement of the parties may be
accomplished by doing any of the following:
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a) including provisions for termination in the contract;

b) rescinding the existing contract;

c) substituting a new contract;

d) replacing a party through novation;

e) making an accord and satisfaction.

7. Difficulty of performance or unforeseen high costs
generally do not relieve a promisor of the obligation to perform.
However, contractual duties may be discharged because of actual
impossibilities when:

a) the subject matter is destroyed;

b) a change in the law makes performance illegal;

c) either party dies or becomes disabled, if the contract
required the personal services of the individual.

8. The obligation of one party is discharged when a written
contract is materially and intentionally altered by the other party
without the consent of the former.

LESSON 9. RIGHTS UNDER A CONTRACT

Text 1. Who Has Rights under a Contract

In general, a person who benefits from something such as an
insurance policy or other contract is called a beneficiary. Every
person benefits directly from countless contracts executed by other
people over the years. The machinery of agriculture and industry, the
warehouses and stores of commerce, and the planes, trains, and ships
of transport are the result of a mass of interrelated contracts. All
persons who use these facilities or enjoy their products and services
are incidental beneficiaries. An incidental beneficiary is the one who
benefits from a contract (for example, from any of the underlying
contracts), yet is not a party to the contract and may not enforce it.

As a general rule, only parties who have entered into a
contract have enforceable rights under it. This is true even though
other persons may gain some advantage by having the contract
performed. There are two important exceptions to this rule:

1) most enforceable rights that arise under a contract can be
transferred to a third person by assignment and can then be forced by
that person;
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2) when a contract is made with the primary intention of
benefiting a third person, that person is entitled to enforce the
agreement.

Contracts made specifically for the benefit of a third party can
usually be enforced by that person. The third party beneficiary, then,
Is the one for whose benefit such a contract is made. Life insurance
contracts are the most common form of third party beneficiary
agreements. Parents, for example, in contracts with insurance
companies, often name their children as beneficiaries.

Vocabulary

legal injury rpaskaanckuii Bpes

insurance policy crpaxoBoii oiuc

to benefit usBaekars MoaB3y; IPUHOCHUTH TOJIB3Y

incidental  beneficiary  [beni’*fiori]  6enedurnmapuit,
BBITOJIONIPHOOpETaTeNh 03 OCYIIECTBICHHUS TpaB (CTOPOHA, KOTOpast
0 YCJIOBHSIM KOHTPAKTa HE JOJIKHA MOTydaTh)

third party beneficiary no6ounsiii 6enedumapuii (TpeThbs
CTOpOHA, HE YYACTHUK KOHTPAKTA, HO TOJIyYAIOIIas BHITOY)

enforceable rights npasa, umeromue HCKOBYIO CHITY

Text 2. Remedies the Injured Party Has

When one party to a contract refuses to perform or fails to
perform properly, the other party suffers a legal injury. The injured
party is entitled to be “made whole” and to get “the benefit of the
bargain” as made. Accordingly, such a party may seek any one of
several remedies for the breach. A remedy is the means to enforce a
right or to compensate for an injury. Remedies vary with the type of
contract and differ in effect or result.

Sometimes one party may not wish to enforce a contract or a
provision in it. When one intentionally and voluntarily gives up a
contractual right, the right is said to be waived. Reasons for waivers
are many in number: the damages may be very limited; the victim
may be glad to be free of any obligations; the legal cost of suing may
be prohibitive; the outcome of a lawsuit may be too uncertain; or the
defendant may be judgment-proof.

Remedies for breach of contract include the following:
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1) rescission of the contract, either voluntarily or by court
order;

2) cancellation of the contract (in cases of sales of goods);

3) recovery of monetary damages;

4) specific performance or an injunction.

1. The Injured Party Has the Right of Rescission

If one party breaches the contract by failure to perform, the
other party may usually consider any obligation as discharged.

This remedy is the right of rescission. Each party returns any
consideration received and gives credit for what cannot be returned.
The entire contract must be rescind, not just a part of it. It may be
done by voluntary agreement of the parties, or it may be done by
court order at the request of the injured party. Neither party gets
damages.

2. The Injured Party May Have the Right of Cancellation

Cancellation is a variation of rescission. It exists only for
breach of contract for the sales of goods. The injured party — either
buyer or seller — may cancel the contract and return consideration
received.

When a breach of contract occurs, the injured party is entitled
to be in the same position he or she would have been in if the
contract had been performed. The parties frequently negotiate a
settlement directly or with the help of their lawyers. If they do not
reach a settlement, the injured party may sue to recover damages —
money awarded by the court for loss or injury caused by incomplete
performance or failure to perform.

However, the victim of the breach of contract is required to
mitigate damages. This means that damages must be reduced by any
means reasonable under the circumstances. For a victimized buyer it
might require buying substitute goods elsewhere possible or getting
someone else to perform the service. For an employee unfairly
discharged, it could require promptly seeking and accepting similar
employment elsewhere.

3. The Injured Party May Compel Specific Performance
or Get an Injunction
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Sometimes money damages are not an adequate remedy for
breach of contract. Therefore a court may give the injured party a
form of special relief termed specific performance. Specific
performance is the actual completion of the agreement as promised.
The court simply orders the defaulting party to perform as agreed.

Generally, money damages suffice as a remedy for breach of
contract in cases involving the sale of personal property. The victim
may use the money to buy similar property from someone else. If the
property is unique, however, so that it cannot be obtained elsewhere,
specific performance may be awarded. An example would be a rare
work of art. This remedy is also generally available when the
contract is for the sale of real property because every parcel of land is
unique.

In some cases, when money damages or specific performance
would not be appropriate, the court may order rescission or grant an
injunction to prohibit specified acts.

Vocabulary

recovery of damages Bo3mermieHue yiiepoa/ yObITKOB

remedy cpeacTBo CyeOHOM 3aIIUTHI

rescission [ri’si3n] annyaupoBaHue, TUKBUIAIINS, OTMCHA

to rescind [ri’sind] amnyaupoBarh, pacropratb, OTMEHSTH
(morosop)

cancellation annyaumpoBaHume, OTMEHAa (IIpU  TOKYIIKE
TOBapOB)

to mitigate ymeHbIaTh BO3MEIIEHHE YOBITKOB

specific performance ucnosnHeHne 10roBopa B HaType

injunction cyneOHBbIif 3amper

waiver otka3s ot mnpasa, TpeOOBaHHUsI

judgment-proof  me MOTYHMHSIONMICS  CcyaeOHOMY
IOCTAHOBIICHUIO

Text 3. How Damages Are Measured

In awarding damages for breach of contract, the court tries to
place the injured party in approximately the position that party would
have been in, had the breach not occurred. The amount awarded as
compensatory damages is usually determined by the extent of the
injury. One party is not permitted to increase the damages by
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continuing to perform the contract after notice of the other’s breach
or intention to cancel. The injured party is also required to mitigate
damages if reasonably possible. Failure to perform a duty under a
contract is a legal wrong. Therefore courts will award nominal
damages — token amount awarded when rights have been violated,
but there is no actual injury. This could happen when, after a breach,
the plaintiff finds a satisfactory product at lower price. Nominal
damages are granted in recognition of the rights that have been
violated.

At the time of entering into a contract, the parties may agree
upon an amount of money that, in case of default, is to be paid by the
person who breaches. This sum is known as liquidated damages.
This arrangement is common when actual damages would be
difficult to prove. It is enforceable if the amount is reasonable. If
damages are not reasonable, the court will not enforce the agreement
but will award reasonable damages if proved.

Under certain circumstances, such as when a tort is involved
in a breach of contract, the court will award exemplary or punitive
damages. Such damages are awarded in addition to the actual
damages. The purpose of exemplary or punitive damages is to punish
and to make an example of the defendant. This could happen, for
example, when a defendant seller defrauds a plaintiff buyer.

Vocabulary

arrangement cornamenue

compensatory damages KOMICHCATOpHBIC, pealbHbIE,
(bakTuueckue yObITKH

nominal damages HOMUHaTbHO-CUMBOJIHYECKUE YOBITKH

token amount cuMBoMUecKast cymMma

liquidated damages 3apanee oricHeHHbIE YOBITKH

punitive damages [‘pju:nitiv] 1) wtpadnbie yObITKY;
2) JEHEe)KHOE BO3MEIICHHWE B BHJIE HAKa3aHUS OTBETYMKA JIJISI
npumepa

to enforce a contract ocymecTBiATh, NPUBOAWTH B
HCITOJTHEHHE KOHTPAKT

Translate into Russian
Reviewing Important Points
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1. As a general rule, one who is not a party to a contract has
no rights or duties under the contract. However, a third party
beneficiary may enforce a contract made for such party’s benefit. An
assignee may also acquire rights or assume duties under another
party’s contract.

2. In case of a breach of contract, the injured party has
various remedies. An injured party may: a) rescind or cancel the
contract, b) recover the amount of loss through damages, and c) in
certain cases, require specific performance.

3. After default, the injured party usually may recover the
amount already spent in carrying out the obligations incurred as part
of the contract. But the injured party should not increase the
damages. Instead, the damages should be mitigated — that is, reduced
if reasonably possible.

4. Generally a party to a contract has the option of breaching
it. The courts will not punish such action by awarding punitive or
exemplary damages unless a tort is involved. Rather, the court will
award compensatory damages. Sometimes the court will award either
liquidated or nominal damages.

5. When the legal remedy of damages is not adequate, the
court may grant the equitable remedy of specific performance, or it
may prohibit specified acts.

6. At the time of entering into a contract, the parties may
agree to pay a specified, reasonable amount of damages if actual
damages would be difficult to prove in case of default. Such damages
are known as liquidated damages. The amount must not be so
excessive that it would constitute a penalty.

LESSON 10. TYPES OF SALE

Text 1. A Sale

A sale is a contract in which ownership of (also known as title
to) goods transfers immediately from the seller to the buyer for a
price. Goods are tangible, movable, personal property, such as a jet
pane, clothing, growing crops, or the unborn young of animals. By
definition goods do not include the following:

1 money (except rare currency or rare coins);
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2 intangible property (such as rights under a contract, which
are transferred by assignment rather than by sale);

3 patents and copyrights;

4 real estate (although the transfer of title to real property is
commonly called a sale, it is technically a conveyance).

A contract to sell is a contract in which ownership of goods is
to transfer in a sale in the future. In both types of transactions, the
seller is known as the vendor. The buyer is known as the vendee
(also called the purchaser). The transaction involving a vendor and a
vendee is called a “sale” by the seller and is called a “purchase” by a
buyer. A sales contract may be made in any manner sufficient to
show agreement, and the contract suffices if the parties by their
actions recognize the existence of a contract.

The price for the goods may take the form of money, services,
or other goods. However, when the parties to a sale exchange only
goods for goods, without involving money or services, the sale is
known as a barter.

Payment occurs when the buyer delivers the agreed price and
the seller accepts. Receipt of goods means that the buyer takes
physical possession or control of them. Receipt usually involves
actual delivery. However, delivery may be constructive, as when one
gets the keys to a car or receives a warehouse receipt for stored
goods.

Acceptance of goods means that the buyer has agreed, by
words or conduct, that the goods received are satisfactory.
Acceptance is shown when the goods are used, resold, or otherwise
treated as if they were owned by the buyer. Acceptance may also be
indicated when a buyer fails to reject the goods within a reasonable
time, if the buyer has had adequate opportunity to inspect them.

The price for goods is usually fixed in the contract. However,
the parties may indicate that the price is to be set in a certain way at a
later date. This method is especially used in long-term contracts
when considerable instability of prices is expected. Ordinarily, when
nothing is said about the price, a contract results if all other essentials
are present, and provided the parties do not express a contrary intent.
In such a case, the buyer is required to pay the price that is
reasonable at the time of delivery.
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In many situations, the contract is primarily for personal
services. Such contracts are not sales because any goods supplied are
merely incidental.

A merchant is a seller who deals regularly in a particular kind
of goods or otherwise claims to have special knowledge or skill in a
certain type of sales transaction. A casual seller is one who sells only
occasionally and does not meet the definition of merchant. For
example, you would be a casual seller if you sold your private
automobile. A used-car dealer selling the same car would be a
merchant.

Vocabulary

intangible  property = HemarepuanbHOE  HMYIIECTBO,
«HEOCS3aEMOE» UMYIIIECTBO, UMYIIIECTBO B IIPaBax

movable property 1BmXuMoOe HMYILECTBO

real estate HeqBIKMMOE UMYIIIECTBO, HEJABHKHUMOCTh

conveyance nepeaadya npaBoOBOIro TUTYIa

acceptance of goods npuemiieMOCTh TOBapa JIsl OKYMaTes

to deal Toprosars

warehouse receipt kBuTaHIMsS Ha TOBap, NPUHATHIA Ha
XpaHCHUE

vendor npoaasery

vendee nmokymnaresnb

merchant 1) koMmmepcaHnT; 2) ONTOBHK

casual seller ciyuaiinbiii pomaBery

constructive ropuIuYecKy moapa3yMeBacMblii

incidental moGouHbIi, cydaiHbIH

Text 2. Must Delivery and Payment Be Made
Simultaneously?

In the basic sales transaction, payment, delivery (transfer of
possession), and transfer of title take place simultaneously at the
seller’s place of business. Even if payment and delivery, or both, take
place later, title still passes when the buyer selects and agrees to buy
the goods in the seller’s store. Thus, unless it is otherwise agreed or
is the custom of the trade, the seller may retain the goods until the
buyer makes payment in full. Similarly, the buyer may refuse to pay
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the price until the seller delivers all the goods. The buyer is entitled
to a receipt when payment is made.

A bill of sale is a receipt that serves as written evidence of the
transfer of ownership of (title to) goods. Neither a bill of sale nor a
sales contract need identify the parties or explain the terms of the
transaction. If a bill of sale is signed by the seller, buyer, or both, it
can satisfy the requirements of the Statute of Frauds for a signed
writing.

When goods are lost, stolen, or destroyed, as in fire, the
document can be used to help prove value for insurance purposes. If
the owner borrows money and uses the goods as security, the bill of
sale ensures the creditor that the debtor owns the goods pledged.

Most sellers may extend credit to qualified buyers. Retailers
may sell to customers who use credit cards or bank accounts, or who
pay by installments.

Vocabulary

delivery nepenaua BnageHus

title npaBoBoit TuTyN, mpaBo coOctBeHHOcTH; transfer of
title mepemaua nmpaBa cOOCTBEHHOCTH

bill of sale xymuas

security obecrieueHue; TapaHTHS; 3aJI0T

pay by installments BeimraunBath 4acTsamMu

goods pledged 3amoxeHHBIC BEH

custom of trade Toprossiii 00bI4ait

Text 3. Other Types of Sales Transactions

1. Cash-and Carry Sales

When the buyer in a sales contract is a consumer who pays
cash and takes immediate delivery, title passes to the buyer at the
time of the transaction. This is the most common type of transactions
when the goods are groceries or footwear. Risk of loss passes upon
the buyer’s receipt of the goods from a merchant.

The seller may insist on payment in legal tender. Checks are
commonly used but are not legal tender. Acceptance of a check by
the seller is not considered payment until the check is paid at the
bank. But use of a check by a consumer does not affect the timing of
the transfer of title or risk of loss.
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2. Sales on Credit

The fact that a sale is made on credit does not affect the
passing of title or risk of loss. A credit sale is simply a sale, which,
by arrangement of the parties, calls for payment for the goods at a
later date. Ownership and risk of loss may pass even though the time
of payment or delivery is delayed.

3. COD Sale

Goods are often shipped COD, which means, “collect on
delivery”. The carrier collects the price and transportation charges
upon delivery and transmits this amount to the seller. If the buyer
does not pay, the goods are not delivered. Thus, in effect, the seller
retains control over the possession of the goods until the price is
paid. In a COD arrangement, the buyer loses the right otherwise
available to inspect the goods before payment.

4. Sale or Return

When goods are delivered to a merchant buyer in a sale or
return, the ownership and risk of loss pass to the buyer upon
delivery. This is true whether the sale is made for cash or on credit.
However, the buyer has a right to return the goods to the seller. Such
a transaction is a true sale, but if the buyer returns the goods within
the fixed or a reasonable amount of time, ownership and risk of loss
pass back to the seller. The returned goods must be in their original
condition.

5. Sale on Approval (Try &Buy)

Sometimes goods are delivered to the buyer in a sale on
approval, “on trial”, or “on satisfaction”. In such a case prospective
ownership and risk of loss do not pass until the prospective buyer
approves of the goods. This may be done by words, by payment, by
any conduct indicating approval, or by retention of the goods beyond
a specified or reasonable time. While in possession of the goods, of
course, the prospective buyer is liable for any damage to them caused
by his or her negligence. Normally the prospective buyer may reject
for any reason.

6. Auctions

An auction is a public sale to the highest bidder. When an
auctioneer decides that no one will bid any higher for the goods on
sale, the bidding is closed by letting the “hammer fall”’, or by another
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appropriate signal. In doing so, the auctioneer accepts the bid on
behalf of the owner of the goods, and ownership passes to the buyer
at that time. Risk of loss passes whenever the auctioneer
acknowledges the buyer’s right to possess the goods.

Auction sales are “with reserve” wunless specifically
announced in advance to be “without reserve”. “With reserve’ means
that if nothing to the contrary is stated in the conditions of the sale,
an auctioneer may withdraw the goods anytime before announcing
completion of the sale. If “without reserve”, the goods must be sold
to the person who makes the highest bid even if it is ridiculously low.

Vocabulary

legal tender 3akoHHOE MIATEKHOE CPEICTBO

COD npopnaxka ¢ oruiaToi Ipu J0CTaBKe

arrangement 10roBOpeHHOCTh

cash-and-carry npojaxa 3a HaTMUHBINA pacdeT 0e3 JOCTaBKU

sale on return cornaimieHue, MO KOTOPOMY TOPTOBEI[ UMEET
IPaBO BEPHYTh HEMPOJAHHBIE TOBAPHI

sale on approval mpomaxxa ¢ coxpaHeHHEM TIpaBa
TIOKyMaTelsi 0TKa3aThCsl OT TOBapa

bidder numo, BeICcTymaOIIEe Ha TOPrax, MOKYIIIIHK

to bid 1) npemnarate 1eHy, 2) HabaBiaTh IeHy; bid
NpeIoKeHHas 1eHa (Ha ayKIMOHE); cTaBKa (B mapW); 3asBKa (Ha
TOprax)

LESSON 11. CREDITS

Text 1. Debtors and Creditors and Laws Protecting Them

A debtor is a person or a business that owes money, goods, or
services to another. Whatever is owed is generally called the debt.
The creditor is the one to whom the debt is owed. A legally
enforceable debt normally arises out of a contract where something
of value has been exchanged for a promise to provide money, goods,
or services.

During the Middle Ages, charging and interest on loans was
illegal; today it is legal and borrowing is considered beneficial to
growth and productivity. As a consequence, the debtor/ creditor
relationship is encouraged and protected by laws.
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The law provides a number of ways in which a creditor can
be protected.

1. Laws Allowing Secured Debts

The most important of the laws protecting creditors allows the
creditor to acquire a legal interest in (a right in or claim to) some
specific property of the debtor. This interest is enforceable if the
debtor defaults (fails to pay according to the terms of the agreement)
and is called a security interest. The debt is referred to as a secured
debt. A creditor, who holds a security interest, is a secured
creditor.

When a creditor has a security interest in specific property,
there is a lien against that property. A lien gives the creditor the
right, if necessary, to sell the property and to use the proceeds from
the sale to pay the debt.

Usually, the debtor keeps possession of the liened property as
long as the debt is not in default. Mortgages on homes are very
common examples of this type of secured debt. However, if there is a
default, the creditor is allowed to peacefully repossess the secured
property if it is movable.

Some secured debt arrangements permit the creditor to have
possession of the property until the debt is paid. One such lien is the
pledge, which arises when personal property is given to a creditor as
security for the payment of a debt, or for the performance of an
obligation. The property may be either goods or documents
representing property rights (e.g. corporate stock). The pledger
voluntarily gives up possession of the property. The pledgee receives
possession.

In the pledge, the pledgee must treat the property with
reasonable care. The property may be repledged to a third party on
terms which do not impair the debtor’s right to get the property back.
In the event of default by the pledger, the pledgee may sell the
property after proper notice to the pledger. The pledgee has the right
to make either a public or a private sale. However, the pledgee must
act in good faith and in a manner, which is commercially reasonable.
If the amount received, after the deduction of expenses and interest,
is more than the amount of the debt, the excess must be paid to the
pledger. If the amount is less, the difference still must be paid by the
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pledger. Upon performance of the obligation, the pledger has the
right to the return of the property.

A pawn is a pledge of tangible personal property, usually of
small size and high value. A pawnbroker is a person in the business
of lending money at interest who requires such tangible personal
property as security.

Goods that are pawned must be held for a certain length of
time after the loan is due before they can be sold. Sometimes
ownership passes to the pawnbroker at the end of a specified time.

2. Laws Allowing Garnishment of Wages

The other method for creditor protection is the garnishment of
wages. Once a creditor’s claim is shown to be legally valid and fair
in a court hearing, the creditor may receive a portion of the debtor’s
wages directly from the debtor’s employer.

Laws protecting debtors are:

1. Laws Setting Maximum Interest Rates

Laws that set maximum interest rates are called usury laws.
Usually such laws apply only to transactions involving the lending of
money, not the buying of goods on credit. Also, the usury laws do
not protect corporations because they are considered to be adequately
protected by the abilities of their professional managers.

2. Laws Requiring Clear and Complete Disclosure of
Loan Terms

A consumer loan arises when a person borrows money
primarily for personal, family, household, or agricultural purposes. It
is often called a personal loan to distinguish it from a business or
commercial loan.

The creditor must make a full report of interest and finance
charges. The finance charge is the total added cost when one pays in
installments for goods or services. The creditor must also declare the
true equivalent annual interest rate.

A credit rating is an evaluation of one’s ability to pay debts.
If credit is denied because of information in a credit report, the
company denying credit must tell the applicant. The applicant may
then demand that the reporting agency disclose the general nature of
the contents of its file (except medical information) and the names of
parties who were given this information. Names of those who
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provided the information need not be disclosed, however. If there is
any error, the credit reporting agency must correct the record.

Vocabulary

loan 3aem, ccyna

secured debt monr, obGecriedeHHBIH 3a10roM (BUI A0JITOBOIO
00s13aTeNIbCTBA, TIPU KOTOPOM JIMIIO, Oepylee cCyay, OCTaBISET YTo-
aub0 TOJ 3aJor, Ui TOro YTOOBI JMAIOIIMN CCyay pacrosarai
HEKOTOPOW rapaHTUEHN HEMOTEPU OJI0JKEHHONW CYMMBI JIEHET)

legal interest 1) npu3HaBaeMbIil IPaBOM HHTEPEC;
2) 3aKOHHBIE MIPOLICHTHI, YCTAHOBJICHHBIC 3AKOHOM TIPOLICHTHI

security obecriedeHue, rapaHTHsI; 3aJI0T

security interest mpaBo KpeauTOopa BCTYIUTH BO BIIAJCHHE
COOCTBEHHOCTBIO, ITPE/JIOKCHHOW B KAUeCTBE 00ECIICYCHUS

secured creditor kpeauTOp, MONYUYUBIIHNA OOECICUECHHE B
BUJIC 3aJI0Ta

legal status mpaBoBoii craryc

lien [lion] mpaBo yxepkaHMs; NMpaBO HAJOXKEHUS apecTa Ha
UMYIIECTBO JOJDKHHKA

pledge 3akmaapiBaTh, OTAABATh B 3aJIOT; 3JIOT, 3aJI0KCHHAS
BEIIb

pledger 3amorogarenn

pledgee 3amoroaepkarein

to impair ymeHbIaTh; HOBPEIAUTH

specified time onpeneneHHbIN CPOK

commercially reasonable cnpaBemiuBbIii ¢ KOMMepUeCKOH
TOYKH 3PCHHUS

pawn [po:n] moMOapaHbIi 3a10T

pawnbroker pocroBiiuk

garnishment of wages namoxeHHe apecta Ha 3apabOTHYIO
iaTy

interest rate ccyaHbIi MPOICHT

consumer loan moTpeOUTENbCKUI KPEaUuT

finance charge cToMMOCTH BceX JJIEMEHTOB KpEIUTa;
(UHAHCOBBIN Pacxoq

usury law 3akoH mpoOTHUB POCTOBIIIMYESCTBA

credit rating ormenka KpeIuTOCIIOCOOHOCTH
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discharge npekparienue 00s3aTeNbCTB 10 JOJITY BCICACTBUE
OaHKPOTCTBA

LESSON 12. SECURED TRANSACTIONS

Text 1. A Secured Transaction and a Security Interest

All purchases are made either by cash or by credit. No debt is
involved in a cash transaction. In a credit transaction, however,
payment is delayed and a debt, owed by the buyer to the seller, is
created.

In a credit transaction, the buyer may agree to allow the
creditor to have a superior position over other creditors of the buyer.
This normally is done by giving the seller (creditor) a security
interest in the goods sold. When a security interest is granted, the
transaction is referred to as a secured transaction. Security interest
may allow the creditor, upon debtor’s default, to sell the goods and
use the proceeds of the sale to pay the debt. If there is any money left
over, it goes to the other debtor’s creditor or to the debtor. This is
true even if the debtor goes through the legal steps of bankruptcy.
Therefore, the secured creditors, because of the priority of their
claims brought about by the security interest, are much more likely to
be paid.

In contrast, a creditor with an unpaid, unsecured claim must
bring suit, get a court judgment, and then execute (put into force) that
judgment against the debtor’s property. Other creditors of the debtor
may have equal rights in that property.

Secured transactions are the only legal means of giving a
creditor a security interest in another’s property. The creditor in such
a transaction is the secured party, and the personal property subject
to the security interest is the collateral. Only personal property can
be a collateral. Contracts involving real property as security, such as
mortgages and deeds of trust, are still governed by other laws.

A security interest can be created only with the agreement of
the debtor. This agreement can be expressed either orally or in
writing, depending upon which one of two basic types of secured
transactions is being used.

1. When the Creditor Retains Possession of the Collateral
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In the first type, the creditor retains possession of the
collateral. This transaction, which may be based upon an oral or
written agreement, is called a pledge. The debtor may be buying the
property, or the property may already be owned by the debtor but is
now being put up as security for a loan of money.

Upon default of the debtor in a pledge, the creditor has a right
to sell the property. The creditor applies the proceeds of the sale to
the debts. Any surplus is returned to the debtor. Any deficit remains
an obligation of the debtor and may be collected through a lawsuit.

2. When the Debtor Retains Possession of the Collateral

In the second type of secured transaction, the debtor retains
possession of the collateral. In such cases, the secured party enters
into a written contract with the debtor. This contract creates or
provides for the security interest. Such a contract is called a security
agreement. In addition to being in writing, the security agreement
must be signed by the debtor and contain sufficient information to
identify the collateral reasonably.

It is this second type of secured transaction, which enables a
consumer to buy automobile, major kitchen appliances, or other
costly items on credit. The debtor gets immediate possession and use
of the goods. But the seller or finance company has the right to take
them back if a payment is missed or if the contract is breached in any
manner.

In a similar way, a merchant can buy goods on credit and sell
them to customers. The merchant gets money to pay the debt. The
creditor-seller is protected by retaining a security interest in the
unsold goods.

This type of secured transaction is not limited to buying on
credit. It is also used in borrowing money. Suppose one wants to
borrow funds from a bank. By giving a bank a security interest in a
car, the debtor’s promise to repay is strengthened by the car’s value.
If the bank approves the loan, which it is likely to do with the added
security, the borrower obtains the desired money and still has the use
of the car.

Vocabulary
secured transaction obecnieueHHas caenka
to repossess N3bIMATh 3a HCIIJIIATCIK
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pledge 3amor (syn. bail, bond, collateral, guarantee, security)

collateral rapantus, obecrneucHre B BHAE JIMYHOTO
UMYIIECTBA

security interest obecrneucHue; paBO KpeAUTOpPa BCTYIUTH
BO BJaJCHHE COOCTBEHHOCTBIO, TIPEHIOKEHHOH B  KadecTBe
obecrnieueHus

secured party kpenuTop B 00ECIICUCHHOM CIENKe

default  HewmcmpaBHOCTD  JOJDKHHMKA;  HEBBIMOJHCHUE
00s13aTeIbCTB, OTKA3 BHIMIAYMBATH OJITH, 1e(oaT

security agreement mucbMEHHBIN TOTOBOP 00ECIICUCHHUS

to put up BBICTaBIATE Ha TPOAAKY

legal step mpaBoBas mepa

surplus [*s3:plos] u30BITOK, H3IHUIIIEK, OCTATOK, MPHOABOYHAS
CTOMMOCTh

deed of trust akt nepegaun Ha XpaHeHHE

to file oOpamarscst ¢ 3asBreHreM(0OpaIlleHUEM), MO1aBaTh
KaKoi-m100 TOKYMEHT

Text 2. Perfection of a Security Interest

It is possible for a debtor to give many different creditors a
security interest in the same goods. Nevertheless, the first creditor to
perfect a security interest has priority over all the others. The first
creditor is allowed to take as much of the proceeds from the sale of
the collateral as necessary to completely satisfy the amount owed to
him by the debtor. A perfected security interest results when the
creditor gives proper notice of the existence of the security interest to
all other potential creditors. Such notice may be given in a number of
ways, for example, a creditor in possession of the collateral, as in a
pledge.

When the debtor has the goods, it may be necessary for the
creditor to file a financing statement to perfect the creditor’s interest.

A financing statement is a brief, written notice of the
existence of a security agreement. It usually includes the names and
addresses of both the debtor and the creditor, the signature of the
debtor (and the creditor, as a rule) and the statement describing the
items of collateral.
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When tangible property is used as collateral, the procedure
for perfecting the creditor’s security interest depends on whether the
goods are consumer goods, farm products, inventory or equipment.

Goods can be in only one of these four classes at a given
time. A security interest in one of the four classes of goods is
perfected by filing or by taking possession of the goods upon default.
Nevertheless, filing is not always required.

The second major classification of collateral, intangible
property, represents real value in rights to money, goods, or
contractual performance. Intangible property generally is evidenced
by documents and writings. It includes the accounts receivable of a
business, the rights to performance under a contract, bills of lading or
air bills, warehouse receipts, commercial papers, and bonds or
stocks.

As with tangible property, the procedure used in perfecting a
security interest in intangible property varies with the classification
of that property. A security interest in accounts receivable or
contractual rights which cannot be possessed in a physical sense
must be perfected by filing. For documents the creditor may either
file a financing statement or take possession on the goods upon
default.

Vocabulary

to perfect BbIOIHATE, 3aBEpIIaTh

to perfect security interest mpuoGpecTu mpaBo yaep)KaHUs
MMYIIIECTBA 32 JOJITH

perfected security interest samuiieHHOC HWMYIIECTBEHHOES
paBo (KOrja KpeauTop BIAJEET 3aI0I0M)

proceeds moxo1, BRIpydYeHHas CyMMa

financing statement mnwcbMeHHOE 3asBIEHHE O HaIUYUU
00€eCTIeYeHHOTO I0TOBOpa

inventory ToBapHO-MaTepUabHbIC 3aMachl

warehouse receipt kBuTaHIMsS Ha TOBap, NPUHATHIA Ha
XpaHEHHE; CKIIaJCKas paclucKa

bill of lading HaknanHas, KOHOCAMEHT

filing of a security interest momaya 3asBKM O HaIUYHUU
COOCTBEHHOCTH, MPEITIOKEHHON B Ka4eCTBE 00ECIIeUeHUS

stock (certificate) akuus
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bonds o6muranun

tangible property matepuanbHOe UMYIIIECTBO

intangible  property = HemarepuanbHOE  HMYIIECTBO,
HUMYIIECTBO B IIpaBax

Text 3. Termination of a Secured Transaction

Most secured transactions are terminated by the debtor’s
paying the debt in full and the creditor’s releasing the security
interest in the collateral. If the creditor has filed the financing
statement, this release is made when the creditor files an
acknowledgment of the full payment, called a termination statement,
with the governmental statement. Filing the termination statement is
a way to inform the potential buyers and creditors that the property is
no longer collateral.

When the debtor fails to pay as promised, the secured creditor
who does not have possession of it. Then the creditor may sell, lease,
or otherwise dispose of the collateral. This right of sale also applies
to the secured creditor who has retained possession of the property.

The proceeds from sale are applied to the reasonable expenses
of retaking, holding, preparing for resale, and reselling. They are
applied also to payment of reasonable attorney’s fees and other legal
expenses incurred. What remains of the proceeds then goes to pay off
the secured remains of the proceeds then goes to pay off the secured
debt. In some cases, other creditors may have subordinate (or
secondary) security interests in the collateral, and these are now paid
off if proper claims have been made. Finally, if any surplus remains,
it goes to the debtor. If there is any deficiency, the debtor is obliged
to pay it unless otherwise agreed. If the proceeds fail to equal the
balance due, including all costs of repossession and resale, the debtor
is liable fro the deficiency unless otherwise agreed. In the unlikely
event that a surplus exists, it belongs to the debtor.

As an alternative to resale, the secured creditor may retain the
collateral in full statement of the debt.

Even when in default, the debtor does not forfeit all rights.

Additional protection is given to consumers who have paid
60% or more of the debt. In this case the creditor may not keep the
collateral in satisfaction of the debt unless the consumer agrees in
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writing. This law seeks to protect consumers in situations where the
value of the goods exceeds the amount of the debt.

Vocabulary

termination statement 3asBreHHe O TPU3HAHMH BBHIILIATHI
00€CIIEYeHHOTO 10T

to release the security interest orkassiBaThCsl OT IpaBa Ha
oOecrieueHue

settlement pacuer, ymarta

proceeds (from sale) moxos (oT mpomau)

balance due uemocrarorias cymma

subordinate interests BTOpocTeneHHbIE HHTEPECHI

deficiency HemocTaTok, HEAOCTATOYHOCTh, OTCYTCTBHE

payoff BeimiaTa; Bpemst BBIILIATHI

to forfeit rights nmumrarscs npaea; moTepsTh MPaBo

satisfaction of debts yrmiara gonra

repossession u3bsATHE 3a HEIUIATEkK

LESSON 13. COMMERCIAL PAPERS (DOCUMENTS)

Text 1. Types of Commercial Papers

Commercial paper is an unconditional written order or
promise to pay money. The most common form of commercial paper
is the personal cheque (Am. check). It was developed hundreds of
years ago to serve as a safe substitute for money.

Instead of carrying their gold and silver with them, merchants
left their money at the bankers. Then, when merchants wanted to pay
a seller for goods they were buying, they wrote an order addressed to
the bank. The order directed the bank to deliver a specified amount to
the person or the place of the seller’s choice. The bank compared the
merchant’s signature (and perhaps a seal) on the order with the
signature left at the bank. The bank would comply with such written
orders because, once the merchant had made a deposit, the bank was
legally indebted to the depositor for that amount.

The same is still true today. Cheques are still known as
demand instruments because they allow depositors to get their money
out of banks or have it paid in accordance with the depositor’s order.

Today commercial papers can be grouped into two broad
categories.
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The first is composed of unconditional orders to pay money.
In this category are the draft and the cheque. A cheque is a special
kind of draft.

The second category is composed of unconditional promises
to pay money. In this category are the promissory note and the
certificate of deposit (COD).

The word unconditional means that the legal effectiveness of
the order or promise is not dependent on any other event. IOU (I owe
you) is not a commercial paper.

1. Drafts

A draft is an unconditional written order by which one party
directs a second party to pay to the order of a third party or to the
bearer a certain sum of money on demand or at a definite time. A
draft is also known as a bill of exchange (B/O).

A draft initially involves three parties — the drawer, the
drawee, and the payee. The drawer is the person who executes or
draws the draft and orders that payment be made. The drawee is the
person directed to pay the draft. The payee is the party to whom this
commercial paper is made payable.

There are two types of drafts — a sight draft and a time draft.
A sight draft is payable at sight or on demand, i.e. when it is
presented to the drawee by the one holding the draft. A time draft is
payable at a specified time, or at the end of a specified period after
sight or after the date of the draft.

2. Cheques

A cheque is a special type of draft by which a bank depositor
orders the bank to pay money, usually to a third party. Cheques are
usually written on special forms provided by bank for a fee. The
forms are usually magnetically encoded. However, cheques may be
written on blank sheets of paper, forms or other materials and are still
legally payable. The drawee, though, must always be a bank for the
instrument to qualify as a cheque.

The bank honours (pays when due) each cheque as long as
sufficient funds remain in the depositor’s account. Of course, the
bank will retain a sizable percentage of all funds deposited so that it
can pay cheques when they are presented.
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A person, who deliberately issues a cheque with the
knowledge that the funds in the account will be insufficient to pay
the cheque, is guilty of a crime. In this case the bank will dishonour
the instrument and it will be impossible to get any money from that
source.

3. Promissory Notes

A promissory note is an unconditional written promise by one
person to pay to the order of another person or to the bearer a certain
sum of money on demand or at a definite time.

Promissory notes initially involve only two parties — the
maker and the payee. The maker is the one who executes or makes a
promissory note and promises to pay. If two or more parties join in
executing the note, they are comakers and are equally liable for
payment.

Personal property may be pledged to secure performance —
that is, to insure payment — of a note. When this fact, together with a
description of the property, is stated on the face of the note, the paper
is a collateral note. A collateral note typically provides for the sale of
the security by the payee if the note is not paid when due.

When real property is a security for payment, the note is a
mortgage note. The payee can force a sale of the real property and
use the proceeds for payment if the payment is not made when due.

4. Certificates of Deposit

A certificate of deposit (CD) is a written acknowledgement
by a bank of receipt of money, with an unconditional promise to
repay it. The stated amount is payable with interest at a definite
future time, normally ranging from several months to several years.

Banks do not pay out CD’s or other long-term deposits before
maturity. A penalty is a sharp reduction in the amount of interest
payable on the funds. This inhibits depositors from withdrawing
funds prematurely. As a consequence, interest rates on CD’s are
significantly higher than on savings or chequeing accounts, where
the depositors are far more likely to withdraw from an account.

Vocabulary
commercial paper 00OpOTHBIE  KpPEAMTHO-ICHEKHBIC
JIOKYMEHTHI (BEKCEJIs)
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unconditional 6e3ycIoBHBIN, HE OrPaHUYCHHBINA YCIOBUAMH,
0€30r0BOPOYHBII

to comply (with) ucnoaHsTh, TOAYUHATHCS

instrument 1) qokymeHT; 2) cpeacTBo

draft Tparta (rwiarexHOe MOpPYUEHNE); CHHOHMM TIEPEBOIHOTO BEKCEJISL.
D10T TepMUH YMOTPEOISIETCS. B ONPEICICHHBIX KOHTEKCTaX, CBS3AHHBIX,
HarprMep, € JIOTOBBIMI TPEOOBAHHSIML.

Promissory note mpocToii BeKcelb, J0Ir0BOe 0053aTeIbCTBO

certificate of deposit nemosutHsIi cepTrdukar

10U nonrosas pacmucka

bill of exchange nepesoxnas Tparra

to charge to account mocraBuTh Ha cueT

drawer TpaccaHT (JIMI10, BEICTABUBIIIEE TPATTY)

drawee Tpaccat (JIUII0, Ha KOTOPOE BBICTaBJICHA TPATTA)

payee 1) monydarens AeHerT; 2) MPeaIbsIBUTEIb YeKa/ BEKCEIS

to honour a draft 1) omiatuts yex/ TparTy; 2) aKIeNTHPOBATh

sight draft Bekcenp Ha npeaBIBUTENS

time draft cpounas Tparta

form 6nank

fee rutara, coop

to retain yaepxuBartb

sizeable 3HaunMTENBHBI, CYIIECTBEHHBIH

to dishonour 1) orkasbiBath B akierme (BeKceyisl); 2) OTKa3bIBaTh B
TUIaTeske (10 BEKCEITO)

due cpok maarexa

comakers coBMeCTHbIC BEKCEeIaTeN

to execute the note opopmisTh (TOKyMEHT)

collateral note o6ecrnieueHHbIi BeKkceb

prematurely nmpexneBpeMmeHHO

mortgage note wumoreyHoe 00S3aTENBCTBO; MHUCHMEHHOE
00s13aTeNTLCTBO BO3BpAIICHUS J0iTa (00s3aTeNECTBO, 00ECIICUCHHOE
3aJI0TOM COOCTBEHHOCTH, SBIISICTCSI [IOKA3aTEIbCTBOM 3aiiMa |
OrOBapHBacT YCIOBUSI €r0 BO3BpATa)

before maturity no Hactyruienus cpoka

to inhibit ciepxuBarh

to withdraw 1) annyiaupoBats; 2) 0T3bIBaTh, OTMEHSTH;
3) u3bIMaTh
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Text 2. Specialized Forms of Commercial Paper in Use

Certain variations of the forms of commercial paper are
available for specialized needs. These include certified cheques,
cashier’s cheques, bank drafts, money orders, traveller’s cheques.

Certified Cheques

A personal cheque that has been accepted by a bank in
advance of payment is known as a certified cheque. At the time of
certification, the bank draws sufficient funds from the depositor’s
account and sets them aside in a special account to pay the cheque
when it is presented. In addition, the bank marks the front of the
cheque with “accepted” or “certified”, the date, and the bank’s
signature.

Cashier’s Cheques

A cheque that a bank draws on itself and which is issued by
an authorized bank officer is a cashier’s cheque. Such cheques are
used by banks to pay their own obligations. They also may be
purchased from a bank by persons who wish to send remittances
(payments) but who either have no personal chequeing account or do
not wish to use their personal cheques.

Bank Drafts

A draft drawn by a bank on funds that it has on deposit with
another bank is a bank draft. Thus, such a document is a draft drawn
by one bank on a second bank. Banks use these drafts in their own
transactions. If the seller refuses to accept cheques of customers
whose credit is not established he or she may use bank drafts
purchased from a bank.

Money Orders

Money orders are often used by persons who do not have
chequeing accounts. A money order is a draft issued by a post office,
bank, express company, or telegraph company for use in making
payment or transferring funds upon the credit of the user. Money
orders serve the same purpose as cheques.

Traveller’s Cheques

Hotels and retailers around the world understandably prefer to
take cheques only from persons they know and can trust. At the same
time travelers do not want to carry cash on journeys. To meet the
needs of both the traveler and the merchant, traveller’s cheques have
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been devised. A traveller’s cheque is a cheque drawn by a reliable
financial institution, such as Bank of America or American Express
Company, on itself or its agent. At the time traveller’s cheques are
purchased, each is signed by the buyer. When cashing the traveller
writes in the name of the payee and again signs her or his name as
originally is written on the cheque. This is done in the presence of
the payee who can compare the signatures. Although traveller’s
cheques are still used, the greatly expanded use of credit cards
throughout the world has reduced the need for them.

Vocabulary

chequeing account crmemuanbHBIii CYET, C KOTOPOIO
CHUMAIOTCSl JICHBTM IO 4YeKaM KJIMEHTOB, CUET, MO3BOJISIOIIUI B
0001 MOMEHT CHUMaTh ¥ BHOCUTh JICHBIH (710 BOCTPEOOBAHMS)

remittance neHexHbIN TIEPEBO/T

certified cheque ynocroBepeHHBII YeK

cashier’s cheque 6aHKOBCKHIi YeK

bank draft 1) 6ankoBckwmii cuer; 2) TparTa, BHICTaBICHHAS
0aHKOM Ha APYyroi OaHK

money order meHeKHbIH MOYTOBBII TEPEBO/

traveller’s cheque typucrckuii yek

express company KoMIaH#us Mo JOCTaBKe IPy30B
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